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W LKEN  JONES, JR , and ot her
simlarly situation representatives
of clai mants,

Pl ai ntiff-Appellant,
ver sus

U S. SECRETARY OF HEALTH AND HUMAN
SERVI CES, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(6:92-CV-1365)

(March 22, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
Plaintiff WIlken Jones, Jr., brought suit against the
Secretary of Health and Human Services ("the Secretary"), alleging

that the Social Security Act deprives non-attorneys who represent

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Social Security Caimants of equal protection.! The Secretary
moved to dism ss for | ack of subject matter jurisdiction, and Jones
moved for summary judgnent. The district court summarily granted
the Secretary's notion. Jones contends on appeal that nmandanus
jurisdiction is proper under 28 U S.C. §8 1361

Section 1361 vests district courts wiwth original jurisdiction
over "any action in the nature of mandanus to conpel an officer or
enpl oyee of the United States or any agency thereof to performa
duty owed to the plaintiff." "Before mandanus is proper, three
el ements nust generally co-exist. A plaintiff nust show a clear
right tothe relief sought, a clear duty by the defendant to do the
particul ar act, and that no other adequate renedy is available."
Green v. Heckler, 742 F.2d 237, 241 (5th Cr. 1984).

Jones has not established that he has a clear right torelief.
Jones fails to allege that the Secretary ever denied him paynent
for his representation of a social security claimnt, that he ever
requested such paynent, or that he has in fact represented a
claimant who was determned to be entitled to past-due benefits
under the Act. Thus, there is an insufficiently real and concrete

di spute with respect to application of the chall enged provision.

1 The Act provides that

if the claimant is determned to be entitled to past-due
benefits under this subchapter and the person
representing the claimant is an attorney, the Secretary
shall . . . certify for paynent out of such past-due
benefits . . . to such attorney an anobunt equal to so
much of the maxi numfee as does not exceed 25 percent of
such past due benefits .

42 U.S.C. § 406(a)(4)(A) (1988).
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See Babbitt v. United Farm Wrkers Nat'l Union, 442 U S. 289, 305,
99 S. Ct. 2301, 2312, 60 L. Ed. 2d 895 (1979). Moreover, it is not
clear that the statutory classification, "which neither proceeds
al ong suspect Ilines nor infringes fundanental constitutional
rights," can not be supported by "any reasonably concei vable state
of facts that could provide a rational basis for the
classification." F.C.C. v. Beach Comrunications, Inc., __ US.
113 S. Ct. 2096, 2101, 124 L. Ed. 2d 211 (1993). Consequently,
Jones has failed to establish that the Secretary has a clear duty
to conpensate himout of an award of past-due benefits.

For the foregoing reasons, we AFFIRM the judgnent of the

district court.



