UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5125
Summary Cal endar

DENNI' S Mc CABE,
Peti ti oner- Appel | ant,
ver sus
WARDEN, ELY STATE PRI SON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(91- CVv-1200)

(July 5, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM *

The district court denied federal habeas relief on all of
the grounds urged by appellant MCabe. W find no error in its
rulings and affirm based on that opinion and the follow ng
addi ti onal observations.

First, the federal district court in Louisiana had

jurisdiction over MCabe's petition. Under the Suprene Court's

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



expansive definition of the "custody" requirenent, a habeas
petitioner held in one state can challenge the validity of a

det ai ner | odged against him in another state. Braden v. 30th

Judicial Grcuit Court, 410 U S. 484, 498, 93 S . C. 1123, 35

L. Ed. 2d 443 (1973). |In such a case, the federal district court in
the state of confinenent has concurrent jurisdiction over the
habeas petition with the federal district court in the demandi ng
state, and the district court in the state of confinenent can
transfer the petition to the nore convenient forum 410 U S. at
499 n.15. That is what happened here.

Second, MCabe now asserts that his counsel was
ineffective for failing to suppress MCabe's confession and
i neffective on appeal before the Louisiana Suprene Court. As these
asserted grounds of ineffectiveness were not before the district
court, this court will not consider this claimfor the first tine

on appeal. Johnson v. Puckett, 930 F.2d 445, 448 (5th Cr.), cert.

deni ed, 112 S. Ct. 252 (1991).

Third, although MCabe seeks relief on the basis of
"prosecutorial msconduct,"” he fails to point to any i npropriety at
trial which could have deprived himof a fair trial. Rather, he
conplains of the prosecutor's "involvenent during the initial
police interrogation in which appellant was coerced into rendering
a confession." Thus, MCabe is again attenpting to raise the
coerced-confession issue, this tinme by casting his claimas one of
"prosecutorial msconduct." As the district court denonstrated,

McCabe's chal l enge to the coerced confession is without nerit.



McCabe al so argues that the district court should not have
al l oned the prosecutor to represent the respondent. He had noved
the court to disqualify the prosecutor fromappearing in the case.
Not wi t hst andi ng McCabe's assertion that the prosecutor know ngly
commtted perjury and violated "[a] multitude of Professional
Standards and Rules," the record does not disclose that the
prosecutor violated any "duty of candor" inposed upon him in

dealing wwth McCabe. Cf. Jackson v. Wainwight, 390 F.2d 288, 289

(5th Gr. 1968) (prosecutor's failure to disclose excul patory
evidence relating to the identification of the accused violated the
duty of candor inposed on himin dealing with a crim nal accused).
Thus, the district court did not err in not recusing the
prosecut or.

The state court record was fully adequate to review
McCabe's clains wthout an evidentiary hearing. The district

court's judgnent is AFFI RMED



