IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5119

Summary Cal endar

BENARD M CLARK
Pl ai ntiff-Appellant,
V.

ANN W Rl CHARDS,
Governor, ET AL.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:92- CV-502)

(June 14, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.

PER CURI AM *

Benard M d ark appeals the district court's dism ssal of
hi s conpl ai nt, brought pursuant to 42 U S.C. § 1983. W affirm
in part and reverse in part.

. FACTS AND PROCEDURAL HI STORY

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Benard C ark, currently a Texas state prisoner, filed a 8
1983 pro se conpl ai nt agai nst Governor Ann Ri chards, Warden Ji my
Al ford, Sergeant Kevin Hukill, Selden Hale, and Doctor Rasberry
all eging various violations of his constitutional rights.
Specifically, Cark alleged that Sergeant Kevin Hukill punched
himin the stomach while he was on his way to |Islamc services,
that black inmates were racially segregated and discrim nated
agai nst, that black inmates were being denied good tine, that
Islamc inmates were forced to sign in before attending religious
services while other religious groups were not so required, and
that he was denied nedical treatnent. Cark requested a jury
trial, and he sought injunctive relief and $40, 000 i n danages.

Pursuant to 28 U.S.C. 8 636(b)(1), the district court
designated a nmagistrate judge to file proposed findings and
recommendati ons concerning whether O ark should be allowed to
proceed in forma pauperis and whether O ark's conplaint should be
di sm ssed as frivolous. The district court further ordered the
magi strate judge to hear and determ ne many pretrial matters and
to conduct evidentiary hearings and submt proposed findings.
The magi strate judge then conducted a Spears hearing. After the
Spears hearing, the magistrate judge determ ned that C ark had
stated “factual allegations [against Hukill] which, if true,
state a cause of action under 42 U.S.C. 8§ 1983,” and ordered

Hukill to file an answer in the action.



The magi strate judge then set the case for an expanded
evidentiary hearing, which she terned a Flowers! hearing, for the
pur pose of making recommended findi ngs of fact and concl usi ons of
law. Cd ark and the defendants were permtted to call and cross-
exam ne w tnesses at the hearing.

Fol | ow ng the expanded evidentiary hearing, the nagistrate
judge entered a proposed report and recommendati on. Based on
testinony taken at the expanded evidentiary hearing, the
magi strate judge determ ned that “the preponderance of the
credible evidence . . . shows that no force was used by Sergeant
Huki || against the Plaintiff Benard Clark.” The magistrate judge
recommended that this claimbe dismssed with prejudice. The
magi strate judge determned that Cark's other clains were
frivol ous under 8§ 1915(d), and the magistrate judge reconmended
that they be dism ssed without prejudice. The district court
then adopted the nmagistrate's findings and concl usi ons.

1. STANDARD OF REVI EW
An in forma pauperis conplaint is “frivolous” within the

meani ng of 8§ 1915(d) if “it |lacks an arguable basis in either |aw

or fact.” Neitzke v. Wllians, 490 U S. 319, 325 (1989). The
Suprene Court has determ ned that pursuant to 8§ 1915(d), a
federal court has “not only the authority to dismss a claim
based on an indisputably neritless |legal theory, but also the

unusual power to pierce the veil of the conplaint's factual

! Flowers v. Phelps, 956 F.2d 488 (5th Cir.), nodified in
part on other grounds, 964 F.2d 400 (5th Gr. 1992).
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all egations and dism ss those cl ai nse whose factual contentions
are clearly baseless.” 1d. at 327.

The Court has enphasi zed that “legal frivolousness” wthin
the framework of 8 1915(d) “refers to a nore limted set of
clains than does Rule 12(b)(6)” of the Federal Rules of G vil
Procedure, which governs the dism ssal of a conplaint for failure
to state a claim 1d. at 329. A conplaint is not automatically
frivolous in the context of 8 1915(d) because it fails to state a
claim id. at 331, and thus should be dismssed only inlimted
circunstances. However, the Court has explained that a conpl aint
woul d be legally frivolous if the plaintiff alleges “clains of
infringement of a legal interest which clearly does not exit” or
“clains against which it is clear that the defendants are i mmune
fromsuit.” 1d. at 327

The Court has also nmade it clear that a conplaint should be
di sm ssed as “factually frivolous” under 8§ 1915(d) if the facts

all eged are “fanciful,” “fantastic,” “delusional,” or “clearly

basel ess.” Denton v. Hernandez, 112 S. C. 1728, 1733 (1992).

As those terns suggest, the Court explained, “a finding of
factual frivolousness is appropriate when the facts alleged rise
to the level of the irrational or the wholly incredible,” but not
sinply because the alleged facts are deened unlikely. Id.

We review 8§ 1915(d) dism ssals for an abuse of discretion
because a determ nation of frivol ousnesssQwhet her | egal or

factual SQis a discretionary one. 1d. at 1734; Moore v. Mbus,

976 F.2d 268, 270 (5th Cr. 1992). Factors we consider on



review, anong others, are whether (1) the plaintiff is proceeding
pro se, (2) the court inappropriately resolved genui ne i ssues of
di sputed fact, (3) the court applied erroneous |egal concl usions,
(4) the court has provided an adequate statenent of reasons for
dism ssal which facilitates intelligent appellate review, and (5)
the dismssal was with or without prejudice. Denton, 112 S. O
at 1734; Moore, 976 F.2d at 270.
[11. ANALYSI S

A.  DEFENDANTS GOVERNCR ANN RI CHARDS, WWARDEN JI Mw ALFORD, AND SELDEN HALE.

Cl ark argues that Governor Ann Richards, Warden Ji mvy
Al ford, and Sel den Hale, forner Chairman of the Board of
Corrections (collectively referred to as “supervisory
def endants”), should be held accountable for the wongful acts of
their subordinates. “Under section 1983, supervisory officials
are not liable for the actions of subordi nates on any theory of

vicarious liability.” Thonpkins v. Belt, 828 F.2d 298, 303 (5th

Cir. 1987). Liability exists only if the supervisor is
personally involved in the constitutional deprivation or there is
a causal connection between the supervisor's conduct and the
violation. Cdark has not alleged any facts fromwhich it can be
concl uded that any supervisory defendants were personally
involved in a constitutional deprivation or that their actions
were causally connected with a constitutional violation commtted
by a subordinate. Thus, the district court did not err in

di sm ssing these clains.



B. DEFENDANT CAPTAIN GREEN AND CLARK' S CLAIM FOR RACI AL DI SCRI M NATI ON | N
“ EI GHT BUI LDI NG’

Clark alleged that Captain Green, a disciplinary hearing
of ficer, conducts the disciplinary procedure in such a way as to
deny bl ack inmates good tine. During the Spears hearing, the
only allegation which Clark referred to in support of this claim
was a disciplinary hearing held in connection with an incident
whi ch took place on July 27, 1992. |In relation to this incident,
Clark stated that his ulcers were hurting himand that he went to
the infirmary. He asked to see a doctor, but his request was
deni ed, and he was sent to work in the fields. He alleged that
his rectumbled all day and that he received a disciplinary case
for not working.

He all eged that he was found guilty of a major disciplinary
viol ati on because of his race; he stated that G een should have
conducted a prelimnary investigation before the hearing to
determ ne why C ark had not worked that day. However, he
conceded that he was given a hearing and an opportunity to offer
testi nony before he was found guilty for not worKking.

The magi strate recommended that C ark's cl ai magainst G een
be di sm ssed wi thout prejudice as frivol ous because C ark did not
all ege that he was deni ed due process. The magi strate judge
further stated that Cark's allegations that he was disciplined
because of his race were wholly lacking in factual specificity.

The magi strate judge stated that “[h]e sinply alleged, in a



conclusory fashion, that Captain G een inposes harsher discipline
upon bl ack i nmates because of their race.”

Because O ark all eges generally and vaguely, even after
given an opportunity to clarify his allegations at a Spears
hearing, that Geen is running the disciplinary procedure in a
di scrimnatory manner, we uphold the district court's dism ssal
W t hout prejudice of this unsubstantiated claimas frivol ous.

See Pedraza v. Meyer, 919 F.2d 317, 318 (5th G r. 1990)

(uphol ding district court's dismssal, as frivolous, of the
plaintiff's unsubstantiated claimthat “non-drug-addicts received
better nedical treatnent”).

Li kewi se, Cark's allegations concerning raci al
discrimnation in eight building are conclusory and
unsubstantiated. 1In his original conplaint, Cark alleges that
“Galloway is clearly establish a racial discrimnation stand in
allowing all these black in 8 building and which has cost a many
chance to go hone and that sone who will be gone if there tine
was restore, and M. @Gl loway know this too.”?2 At the Spears
hearing, C ark was unable to expand on these allegations. Thus,
we uphold the district court's dismssal of dark's conplaint
that black i nmates were being discrimnated agai nst by being kept

in eight building as frivol ous.

2 dark never nade "Gl |l oway" a defendant in this |lawsuit.
Therefore, it is unclear who Cark is asserting should be held
responsible for the discrimnation in eight building. However,
we need not address this issue as Clark's claimis frivol ous.
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C. RELIG QUS DI SCRI M NATI ON

Clark further alleged in his conplaint that Misliminmates
are discrimnated agai nst because they have to sign their nanes
in order to attend religious services, and that inmates attendi ng
the religious services of other faiths are not required to do so.
All prisoners are guaranteed a reasonabl e opportunity to attend

religious services. Pedraza v. Myer, 919 F. 2d 317, 320 (5th

Cr. 1990). dark did not allege that he was being denied a
reasonabl e opportunity to practice his religion. Therefore,
because we agree that Clark has not alleged a violation of his
right to exercise his religious freedom as guaranteed by the
First and Fourteenth Amendnents, we uphold the district court's
di sm ssal of this claimas frivol ous.
D. DENIAL OF MEDI CAL TREATMENT BY DR. RASBERRY

For a prisoner to set forth a claimfor relief under § 1983
for denial of medical treatnent, he nust show that care was
deni ed or delayed and that this denial or delay constituted
deli berate indifference to his serious nedical needs. See

Witley v. Albers, 475 U. S. 312, 319-20 (1986); Estelle v.

Ganble, 429 U. S. 97, 104-05 (1976). Deliberate indifference is a
| egal concl usion which nust rest on facts evincing wanton action

on the part of the defendant. MWalker v. Butler, 967 F.2d 176,

178 (5th Cr. 1992). Negligent nedical care does not constitute
a valid 8 1983 claim Mendoza v. Lynaugh, 989 F.2d 191, 195 (5th

Gir. 1993).



Clark alleged that he had been deni ed nedi cal treatnent
based on his race. Specifically dark alleged that he had gone
to John Sealy Hospital because of a problemw th his shoul der.

At the hospital, he was given a prescription for Fel dene which
Clark alleges Dr. Rasberry refused to give to him because he is
bl ack. To support his assertion that the denial of nedical
treatment was based on his race, Cark asserted

[wWell, he have been real racial towards ne every tinme | go

in his office, you know He don't never really exam ne ne,

you know what | am saying. And the only thing he do, he
ordered ne sone nedication and told me I'mfinished. |'m

t hrough. Get out of here. You know what | am saying. How

is that helping ne? Like right now|l'msitting here

suffering. Do you know what | am sayi ng?

Based on the magi strate judge's reconmendation, the district
court dismssed Cark's claimfor denial of nmedical treatnent
W t hout prejudice as frivolous. The magistrate judge stated that
Clark's testinony at the Spears hearing and at the expanded
evidentiary hearing denonstrated that he had not been denied
medi cal treatnment. He conceded that he had been sent to John
Sealy Hospital for treatnent of his ulcers and bad shoul der.
Clark al so conceded (1) that Dr. Rasberry ordered hi m nedication
and (2) that Dr. Rasberry had cancell ed his Fel dene
prescriptionsQwhi ch was apparently prescribed for himat John
Sealy Hospital for his shoul dersgwhen one of his ul cers began
“acting up,” because Dr. Rasberry believed that the Fel dene would
harmhim It is clear that Cark does not agree with Dr.

Rasberry's concl usi on concerning the harnful effects of Fel dene

on his ulcer; however, it is equally clear that dark's



conplaints do not reveal any condition which evinces an
intentional indifference to a serious nedical need. Therefore,
we uphold the district court's dismssal of this claimas
frivol ous.
E. [EXCESSI VE USE OF FORCE CLAI M AGAI NST SERGEANT KEVI N HUKI LL

As denonstrated by his conplaint and fromthe facts fl eshed
out during the Spears hearing, Cark's claimfor excessive use of

force agai nst Sergeant Hukill was not frivolous. See Hudson v.

MMIllian, 112 S. C. 995, 999 (1992) (determning that the
standard for a claimfor excessive use of force under the Ei ghth
Amendnent is whether “force was applied in a good-faith effort to
mai ntain or restore discipline, or maliciously and sadistically
to cause harntf). Cdark alleged that while he was on his way to
| slam ¢ services, Hukill stopped himand another inmate. Hukil
then called Clark into his office to tell himthat he and the
other inmate would not be allowed to attend services because they
were late. The record indicates that C ark apparently chall enged
HukilI's conclusion that the inmates were | ate and asserted that
he and the other inmate had a right to attend services. ark
al l eges that Hukill becane irritated when O ark asserted that he
had the right to attend services and began nmaki ng derogatory
racial statenments to Clark. Cdark then alleges that Hukill,
unpr ovoked, punched himin the stonmach.

After the Spears hearing, because the magi strate judge
determned that Cark had stated a claimfor excessive use of

force against Kevin Hukill, she ordered Hukill to file an answer.
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The magi strate judge then set the case for an expanded
evidentiary hearing. After the expanded evidentiary hearing, the
magi strate judge determ ned that

t he preponderance of the credible evidence . . . shows that

no force was used by Sergeant Hukill against the Plaintiff

Benard Cark. There was a verbal confrontation in the

hal | way, but no recourse to violence. Consequently the

Plaintiff has failed to show by a preponderance of the

evi dence that he was the victimof an unconstitutionally

excessive use of force. Cark has failed to neet his burden

of proof.
(citations omtted). On appeal, Cark asserts that the district
court erred by referring the case to the magi strate judge w t hout
obtaining his consent to a trial before the magistrate judge. W
agr ee.

Pursuant to 8 636(b)(1)(B), “a judge may al so designate a
magi strate to conduct hearings, including evidentiary hearings,
and to submt to a judge of the court proposed findings of fact
and recommendati ons for the disposition . . . of prisoner
petitions challenging conditions of confinenent.” However, in

Archie v. Christian, 808 F.2d 1132, 1135 (5th Gr. 1987), this

court, en banc, concluded that 8 636(b) (1) does not permt a
district court to refer civil jury cases to a nmagistrate for

trial. Likewise, in McCarthy v. Bronson, the Suprene Court noted

that “in cases in which the jury right exists and is not waived,
the I ower courts, guided by the principle of constitutional

avoi dance, have consistently held that the statute does not

aut hori ze reference to a magistrate.” 111 S. Q. 1737, 1743
(1991) (citing Archie v. Christian, 808 F.2d 1132 (5th Cr

1987)) .
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Because O ark requested a jury trial in his original
conpl aint, he nade a proper demand for a jury trial. FeD. R Qw.
P. 38(b) (“Such demand [a jury denmand] nmay be indorsed upon a
pl eading of the party.”). Further, at the Spears hearing C ark
reiterated his request for a jury trial.® There is nothing in
the record which would indicate that dark waived his right to a
jury trial or that he consented to a trial before a magistrate
judge. See FeED. R CQv. P. 73 (“If, within the period specified
by local rule, the parties agree to a magi strate judge's exercise
of such authority [civil trial jurisdiction], they shall execute
and file a joint formof consent or separate forns of consent
setting forth such election.”). Further, Hukill, in his brief
before this court, does not allege that Cark waived his right to
ajury trial, and in fact alleges that the proceeding before the
magi strate was nerely an expanded evidentiary hearing. W note
that the local rules for the Eastern District of Texas provide
that “[j]Jury demands shoul d be nmade on a separate paper and not
endorsed upon the conplaint.” E. D Tex. LocAL RULE 4(c). However,
Federal Rule of G vil Procedure 83 provides that |ocal rules my

not conflict with the Federal Rules of Civil Procedure. Even

3 During the Spears hearing, the foll ow ng exchange t ook

pl ace between C ark and the magi strate judge.
Q Wll, | need both sides to agree that they want ne to be
the Judge, and then I would be the Judge. So that's ny
question to you [Cark] and M. Bennett. Wuld you like to
consent to having ne be your judge in this case?

A Let's see what | said here. GCkay. It says here |
wanted to be trial by jury.

Q ay. That has nothing to do with who your judge is. |
can give you a jury trial
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assumng that local rule 4(c) nmandates that a jury demand be nade
on a separate paper and not endorsed on the conplaint, Cark's
conpliance with Federal Rule of G vil Procedure 38(b) was
sufficient to nake an effective jury denmand.

Even though the magistrate judge referred to the hearing as
merely an evidentiary hearing, we believe that the hearing
amounted to a bench trial as to Cark's claimfor excessive use
of force. |In fact, testinony fromdark, Kevin Hukill, Richard
Wayne Tayl or, and Dr. Ken Kuykendall was heard at the hearing.
The expanded evidentiary hearing was a bench trial conplete with
credibility determnations and findings of fact. Wen a jury
trial is demanded, factual determ nations such as credibility

determ nations are for a jury and not a judge. Brown v. Lynaugh,

No. 93-4070, slip op. at 5 (5th Gr. April 8, 1994)
(unpubl i shed); see also Wsson v. Qglesby, 910 F.2d 278, 282 (5th

Cir. 1990) (stating that “if a prisoner's version of the facts
underpinning a civil rights actionsQas contained in his conplaint
and el aborated upon, if necessary, in a Spears hearingsqQi s
i nherently plausible and internally consistent, a court my not
for purposes of a § 1915(d) dism ssal sinply choose to believe
conflicting material facts alleged by the defendants”).
Therefore, we believe that court erred in dismssing Cark's
excessi ve use of force claimagainst Hukill.

Because the nmagi strate judge ternmed the expanded evi dentiary
hearing a Flowers hearing, we also feel conpelled to address

whet her Flowers v. Phelps, 956 F.2d 488 (5th Cir.), nodified on
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ot her grounds, 964 F.2d 400 (5th G r. 1992), grants the

magi strate the authority to conduct the type of evidentiary

hearing undertook in this case. In Flowers v. Phelps, Flowers

had brought suit under 8§ 1983 against various officials of the
Loui si ana Departnment of Public Safety and Corrections and the
Loui siana State Penitentiary. 1d. at 489. Flowers' clains for
excessive use of force were “tried” to a magi strate judge who
then issued a report and reconmendation. |1d. at 490. Because
the magi strate judge made recomended findings, the hearing was
conducted pursuant to 8 636(b)(1)(B). The opinion does not
specifically state whether a jury demand had been made. W nust
conclude, in light of our en banc holding in Archie, that no such
request was nmade. Therefore, Flowers does not stand for the
proposition that a district court may refer a prisoner's petition
whi ch chal |l enges the conditions of confinenent to a magi strate
for an expanded evidentiary hearing when the claimant has
properly demanded a jury trial

Therefore, the district court's dismssal of Cark's claim
for excessive use of force is reversed and the proceedi ngs
remanded with directions that the case be listed for a trial by
jury in the district court or, if areference is nmade in
accordance with the provisions of 28 U S.C. 8§ 636 and consented

to by the parties, a trial by jury before a nagistrate judge.
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For the foregoing reasons, the judgnent of the district
court is AFFIRVED in part, REVERSED in part, and REMANDED f or

proceedi ngs consistent with this opinion.
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