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Summary Cal endar

IN THE MATTER OF: CHARLES G VAGLI CA

Debt or .
CHARLES G VACGLI CA
Appel | ant,
ver sus
UNI TED STATES OF AMERI CA
Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(90-Cv-321)

(January 20, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
| .
A bankruptcy court overruled Charles Vaglica's objection to

the RS s proof of a claim for tax and interest. The claim

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



concerned unpai d enpl oynent taxes owed under section 6672 of the
I nt ernal Revenue Code by Vaglica's whol | y-owned corporation for the
third quarter of 1981 and the second and third quarters of 1982.
Vaglica appealed to the district court, which affirnmed the
bankruptcy court. He appealed to this court. W affirm
1.

Section 6672 makes an enpl oyer who fails to pay the I RS soci al
security and incone taxes wthheld from enpl oyees under sections
3102 and 3402 of the Internal Revenue Code |iable for a penalty

equal to the anount of the unpaid taxes. Newsone v. United States,

431 F.2d 742, 745 (5th G r. 1970). Section 6672 inposes liability
upon a responsible person who acted willfully in not collecting,

accounting for, or paying the owed taxes. Mazo v. United States,

591 F. 2d 1151, 1153 (5th Cir.), cert. denied sub nom, Lattinore v.

United States, 444 U. S. 842 (1979).

Vaglica does not contest that he was a responsible person
under 6672, but argues that he did not act willfully in not paying
the enpl oynent taxes. "WIIfully" does not necessarily involve an

evil notive or a specific intent to deprive the IRS of its taxes.

Howard v. United States, 711 F.2d 729, 735 (5th Gr. 1983). The
W llfulness requirenent includes a voluntary, conscious, and
intentional failure to collect, truthfully account for, and pay the

taxes withheld fromthe enpl oyees. Mzo v. United States, 591 F. 2d

at 1154.
The responsi bl e person cannot nake other use of funds that

shoul d have been paid to the IRS. The wllfulness requirenent is



satisfied if the responsible person becones aware of unpaid

wi t hhol di ng taxes and then pays other creditors. Barnett v. |IRS,

988 F.2d 1449, 1458-59 (5th CGr. 1993), cert. denied, 62 U S L. W

3375 (U. S. 1993). In addition, wllfulness could involve the
paynment of regular wages w thout the wthholding of enploynent
taxes. Mazo, 591 F.2d at 1154.

Vaglica testified that he was not aware of the delinquency in
enpl oynent taxes for the third quarter of 1981 until sonetine in
1982. The I RS sent several notices of delinquency for the third
quarter of 1981 to Vaglica' s conpany in January 1982. The conpany
recei ved about $150, 000. 00 i n unencumnbered funds fromJanuary 1981
to Septenber 1982. It did not use this noney to pay delinquent
enpl oynent taxes, but used it to pay other clainms, nost notably
those of its enployees. This failure to pay the IRS establishes
willfulness in this case.

L1l

Vaglica argues for the first tine on appeal that the
bankruptcy court did not consider whether his failure to pay
enpl oynent taxes was due to "reasonable cause" and that the
bankruptcy court erred in placing the burden on himto prove that
his failure to pay the taxes was not wllful. The fact that
Vaglica and the |IRS agreed to a paynent schedule mght show
"reasonabl e cause" for non-paynent, but it is inproper to challenge
t he bankruptcy court's judgnment on new grounds not raised in the
district court. We decline the invitation to consider these

argunents.



| V.

Vaglica challenges the bankruptcy court's reliance on his
failure to turn over to the IRS the remaining proceeds from an
equi pnent sale in OCctober 1982 as further evidence of his
wi | | ful ness. In essence, he clains that he ensured that the
proceeds would go to the IRS, but that the IRS failed to collect.
The bankruptcy court heard testinony on this matter and found
Vaglica's explanation wanting. He has provided no evidence
suggesting a need to revisit this matter. At any rate, Vaglica
makes an academ c poi nt because he pai d enpl oyees wi t h unencunber ed
funds that shoul d have gone to the I RS, which proves willful ness as
a matter of |aw

V.

The district court rejected Vaglica's contention that the I RS
stated a claimagainst himonly with respect to the unpaid taxes
for the third quarter of 1983 because the space marked "tax peri od"
on that anmended claimincludes the notation "09/30/82." W agree
that Vaglica's claimhas no nerit because section 6672 inposes a
penalty equal to the total anobunt of unpaid enpl oynent taxes owed
by the corporation. Section 6672 inposes a penalty for the total
anount irrespective of the corporation's direct liability for the
unpai d taxes.

As the I RS explains, though section 6672 invol ves no taxable
period as such, it does concern enploynent taxes that have
quarterly taxabl e periods. As a matter of adm nistrative practice,

when the I RS makes a section 6672 penalty assessnent, it includes



the notice of assessnent given to the taxpayer under the "tax
period" heading. As the unpaid quarterly assessnents often cover
a period of years, the I RS often nmakes reference only to the | ast
of the quarterly periods to which the section 6672 penalty rel ates.

At any rate, Vaglica should have been well aware before the
IRS filed its proof of claimthat it intended to hold himliable
under section 6672 for the entire anmount of unpai d enpl oynent taxes
owed by the conpany: the I RS nade a section 6672 assessnent agai nst
him equal to the total anobunt of the unpaid taxes, provided him
with notice of the assessnent and demand for paynent of the sane,
and filed notices of tax |liens against his property reflecting the

anount of the |lunp sum assessnent.

AFFI RVED.



