IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5094
Summary Cal endar

IN THE MATTER OF: CARL A. and DOROTHY
S. SUVRALL, Joi nt Debtors.

CADLE COVPANY,
Appel | ant,
vVer sus

CARL SUVMRALL and DOROTHY
S. SUMRALL,

Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(93- CV- 826)

(Novenber 26, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
The Cadl e Conpany (Cadle) filed a secured proof of claimin
Carl and Dorothy Sunrall's (debtors) Chapter 13 bankruptcy
proceedi ng. The debtors filed an objection to Cadle's proof of

claim The bankruptcy court determ ned that Cadle's claimwas

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



only partially secured. The district court affirned the
bankruptcy court's decision. W affirmthe district court.
|. FACTS AND PROCEDURAL HI STORY

Cadle is the holder of a collateral real estate nortgage
note signed by the debtors and dated February 17, 1982. The note
was originally recorded on February 17, 1982, and it was
reinscribed on Novenmber 25, 1992.

On Decenber 15, 1992, the debtors filed for bankruptcy under
Chapter 13 of the Bankruptcy Code. On January 5, 1993, Cadle
filed a secured proof of claimin the anount of $50, 341.33. The
proof of claimstated that it was secured by two autonobiles and
one piece of real estate. The debtors filed an objection to the
proof of claimasserting that the creation of Cadle's security
interest in the real estate anmpbunted to a preference under the
Bankr upt cy Code.

The bankruptcy court held a hearing on March 17, 1993
concerning Cadle's proof of claim At the hearing, the debtors
agreed to surrender to Cadle two autonobiles in satisfaction of
any security interest in the vehicles for $500 each. However,
the debtors argued that the creation of Cadle's security interest
in the real estate constituted a voidable preference. The
bankruptcy court agreed with the debtors and held that the
bal ance of Cadle's claimshould be treated as an unsecured cl aim
The bankruptcy court also ordered that the inscription of the

real estate nortgage be erased fromthe records of East Carrol



Parish, Louisiana. The district court affirnmed the decision of
t he bankruptcy court. This appeal ensued.
1. STANDARD OF REVI EW
This court reviews findings of fact by the bankruptcy court

under the clearly erroneous standard, Killebrew v. Brewer (In re

Killebrew), 888 F.2d 1516, 1519 (5th Gr. 1989), and deci des

i ssues of law de novo. Id. "Afinding of fact is clearly
erroneous when although there is evidence to support it, the
reviewing court on the entire evidence is left with a firm and

definite conviction that a m stake has been comm tted. In re

M ssionary Baptist Found. of Am, 712 F.2d 206, 209 (5th Cr.

1983) (quoting United States v. United States Gypsum Co., 333

U S. 364, 395 (1948)).

[11. DI SCUSSI ON

A.  Preference

Loui siana G vil Code art. 3328 provides: "Except as

ot herwi se expressly provided by legislation, the effect of
recordation of a docunent creating a nortgage or evidencing a
privilege ceases ten years after the date of the docunent." LA
Cv. CooeE ANN. art. 3328 (West Supp. 1993). The Louisiana Gvil
Code al so provides that the period of recordation may be extended
if anotice of reinscription is tinely filed. Specifically, the
Loui siana G vil Code provides that "[a] notice of reinscription
that is filed before the effect of recordation ceases continues
that effect for ten years fromthe day the notice is filed." I1d.

art. 3334. However, if the notice of reinscriptionis not tinely



filed the Louisiana Civil Code provides that "[a] notice of
reinscription that is filed after the effect of recordation
ceases produces the effects of recordation, but only fromthe day
the notice is filed." |1d. art. 3335.

In this case, Cadle filed its notice of reinscription after
"the effect of recordation" ceased. Therefore, Cadle's interest
in the property was newly secured on Novenber 25, 1992. The
debtor filed for bankruptcy on Decenber 15, 1992.

The debtors successfully argued before the bankruptcy court
that Cadle's security interest in the real estate was a
preferential transfer under 8§ 547(b) of the Bankruptcy Code. On
appeal , Cadl e argues that under 8§ 547(b)(5) of the Bankruptcy
Code Cadle's security interest is not a preferential transfer.
Specifically, Cadle argues that "[t]he nortgage continues to

exist but is not a preference over any other creditor since it

takes rank only fromdate of recordation (reinscription)."”
We conclude that Cadle's argunent that 8 547(b)(5) is not
satisfied here is neritless. Section 547(b)(5) provides that:
(b) Except as provided in subsection (c) of this section,
the trustee may avoid any transfer of an interest of the
debtor in property-
' (Sj that enabl es such creditor to receive nore than such
creditor would receive if-
(A) the case were a case under chapter 7 of this title;
(B) the transfer had not been nmade; and
(C such creditor received paynent of such debt to the
extent provided by the provisions of this title.
The transaction in the present case clearly satisfies this
provision. The transfer will allow the creditor to receive nore
then he would receive in a Chapter 7 proceeding. In this case,
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Cadl e woul d have received a "negligible" amount on a |iquidation
basis. However, wth a secured claimit would be able to receive
the full value of its security in the real estate. Because the
other requirenents of a preference are also net in this case,! we
uphol d the district court's determnation that Cadle's security
interest in the real estate was a preferential transfer.
B. Adversary Proceeding

Cadl e al so argues that the bankruptcy court erred in
determning that its security interest in the real estate was a
preference without the protections of an adversary proceedi ng.
According to Cadle, the bankruptcy court could determ ne the
validity of its lien against the real estate only in the context
of an adversary proceeding. However, conpliance with the
requi sites of an adversary proceedi ng may be wai ved by the

parties. Village Mbile Hones, Inc. v. First Gbraltar Bank (In

re Village Mbile Hones), 947 F.2d 1282, 1283 (5th Cr. 1991).

The record denonstrates that the parties agreed to wai ve the

! The other requirenents that a transfer nust satisfy in
order to be considered a preference under the Bankruptcy Code are
as follows:

(b) Except as provided in subsection (c) of this section,

the trustee may avoid any transfer of an interest of the

debtor in property-
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed by the
debt or before such transfer was nade;
(3) nmade while the debtor was insolvent;
(4) rmade-
(A) on or within 90 days before the date of the
filing of the petition; or
(B) between ninety days and one year before the date
of the filing of the petition, if such creditor at the tine
of such transfer was an insider[.]



requi sites of an adversary proceedi ng. The bankruptcy judge
stated that "[t]he parties have by agreenent wai ved the necessity
to bring an adversary proceeding." There was no objection by
Cadle to the judge's statenent. Therefore, we hold that even if
t he proceedi ng before the bankruptcy court should have been held
as an adversary proceeding, the parties waived conpliance with
the requisites of an adversary proceedi ng.
| V.
For the foregoing reasons, we AFFIRM the order of the

district court.



