IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5093
Summary Cal endar

MARY LOU GRAHAM HI CKENBOTAM
Pl ai ntiff-Appellant,

ver sus

HOVE DEPOT, INC., ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Louisiana
(CV 92 1049)

(January 13, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Wi | e shoppi ng at def endant - appel | ee Honme Depot, Inc.'s (" Honme
Depot ") Shreveport, Louisiana store, a gallon can of glue fell from
its shelf, striking and injuring plaintiff-appellant Mary Lou
G aham H ckenbotams left knee. Ms. Hi ckenbotam sued Hone Depot
seeki ng damages, and Hone Depot conceded liability. A bench trial

was conducted on the sol e issue of danmages, and the district court

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion

shoul d not be publi shed.



awar ded Ms. H ckenbotam $158, 169. 19. M's. Hi ckenbot am appeal s,
contendi ng that certain elenents of the damage award were too | ow.
I

On April 30, 1991, while shopping at the Hone Depot store in
Shreveport, Louisiana, a gallon can of glue fell fromits shelf,
striking Ms. H ckenbotamis | eft knee, causing a tear of the nedi al
meni scus. On May 22, Dr. Lewi s Jones, an orthopedi c surgeon who
had previously treated Ms. Hi ckenbotam for other ailnents,
performed arthroscopic surgery to repair the tear. During the
recovery period followng the first surgery, certain actions by
M's. Hi ckenbotam arguably aggravated and prol onged her injuries.
First, in spite of Dr. Jones's warning not to bear weight on the
knee for the next few weeks, Ms. Hi ckenbotam was "on her feet
quite a bit" during the critical recovery period imediately
foll ow ng surgery. Later, Ms. Hi ckenbotam tw sted her ankle,
suffered two separate falls, and sustained neck injuries in an
unrel at ed autonobil e acci dent. Mor eover, although she had been
advised by Dr. Lewis to lose weight to relieve stress on her
joints, Ms. Hickenbotam failed to | ose any appreciable weight.
Not surprisingly, the knee injury failed to heal as quickly as Dr.
Jones originally anticipated. Eventually, in January 1992, Ms.
H ckenbotam informed Dr. Jones that her knee had inproved.
However, approxi mately one year | ater, because Ms. Hi ckenbot amwas
suffering al nost constant knee pain caused by degenerative changes

in the joint, Dr. Jones perforned a total knee replacenent. The



surgery was conpleted wthout any conplications, and Ms.
H ckenbotam s recovery has been and continues to be uneventful.
|1
Ms. Hi ckenbotam sued Hone Depot for danages in Louisiana
state court. Hone Depot renoved the case to federal court on the
basis of diversity jurisdiction. Honme Depot eventually conceded
liability, leaving only the i ssue of damages for trial. After the

bench trial, the district court awarded the foll ow ng damages:

Gener al Danmges $ 75,000.00
Past Medi cal Expenses 42, 349. 23
Future Medi cal Expenses 0. 00
Loss of Past | ncone 22,195. 00
Loss of Past Hone Services 5, 000. 00
Loss of Future | ncome 12, 324. 96
Loss of Future Hone Services 1, 300. 00

Tot al Damages $ 158, 169. 19

Ms. H ckenbotam now appeal s.
1]

M's. Hi ckenbotampresents three issues for review First, she
contends that the district court's award of only $75, 000 i n gener al
damages was clearly erroneous. Next, she argues that the district
court erred when it refused to award damages for inpairnent of
earning capacity. Finally, Ms. Hi ckenbotam asserts that the
district court erroneously failed to award additi onal danmages for
future nedi cal procedures.

All three issues presented by Ms. Hi ckenbotam concern the
district court's award of danmages, and such damage awards are

considered factual findings. NCH Corp. v. Broyles, 749 F.2d 247,




251 (5th Cr. 1985). Wen review ng factual findings of the trial
court, we cannot set aside those findings unless we determ ne that
the findings are clearly erroneous. FED. R Qv. P. 52(a). As
dictated by the United States Suprene Court, "[a] finding is
“clearly erroneous' when although there is evidence to support it,
the reviewing court on the entire evidence is left with the
definite and firm conviction that a m stake has been commtted. "

United States v. United States Gypsum Co., 333 U S. 364, 395, 68

S.C. 525, 542, 92 L.Ed.2d 746 (1948); Lewis v. Tinto, Inc., 736
F.2d 163, 166 n.2 (5th Gr. 1984). Moreover, while conducting this
review, we shall duly regard the district court's opportunity to
observe the witnesses and to judge their credibility. FeD. R Qw.
P. 52(a).
A

Turning to Ms. Hickenbotams first argunent, she contends
that the district court's award of $75,000 in general damages was
too low, and, as such, constitutes clear error. The Loui si ana
cases we have reviewed denonstrate that a district court has a

great degree of discretion when awardi ng general damages. See

e.q., Bossier v. De Soto CGeneral Hospital, 442 So.2d 485, 492 (La.
. App. 2nd Cr. 1983)(holding that the court has "nuch
di scretion” in awardi ng damages).

In support of her argunment, Ms. H ckenbotam cites severa

Loui si ana cases in which persons who suffered knee injuries were



awar ded greater general damages.! However, in each case cited, the
injury was nore extensive than that suffered by Ms. Hi ckenbotam
and the resulting pain and inpairnent was nore severe. Q her
cases, cited by Hone Depot, denonstrate the district court's w de

discretioninthis area. In Coleman v. Jackson, 422 So.2d 179 (La.

. App. 3rd Cr. 1982), for exanple, the plaintiff, who suffered
a comm nuted? fracture of the right fenur, spent forty-ei ght days
in a hospital in traction, and had a netal pin inserted into the

bone. For two and one-half nonths foll ow ng his discharge fromthe

Courville v. Cardinal Wreline Specialists, Inc., 775 F. Supp.
929 (WD. La. 1991)(twenty-nine year old plaintiff, who was awar ded
$175,000 in general danmages, underwent arthroscopic surgery,
continued to experience pain, and suffered a thirty-five to forty
percent inpairnent such that he would be unable to work and his
recreational activities would be severely restricted); Doyle v.
Picadilly Cafeterias, 576 So.2d 1143 (La. . App. 3rd Gr
1991) (plaintiff, who was awarded $500,000 in general danmages,
underwent fourteen surgeries, suffered severe infections and
conplications, |leaving her wwth no formal knee joint and wth bone
that was not solid in the knee area); Roberts v. State, 576 So.2d
85 (La. C&t. App. 2nd Cir. 1991)(plaintiff, who was awar ded $150, 000
in general damages, suffered three fractures of the femur, two of
whi ch extended into the knee joint, requiring two surgeries, nore
than two weeks of hospitalization, and resulted in twenty-five
percent disability to her leg); Adans v. Departnent of Transp. &
Dev., 536 So.2d 476 (La. . App. 1st Cr. 1988)(plaintiff, who was
awarded $125,000 in general damages, underwent total knee
repl acenent, suffered continuous pain requiring continuous
medi cation, resulting in an inability to sleep, and conplete
inability to work); Bossier v. De Soto General Hospital, 442 So.2d
485 (La. C. App. 2nd Cr. 1983)(plaintiff, who was awarded
$125, 000 i n general damages, suffered anintertrochanteric fracture
of the right hip and fenur, and knee injury requiring arthroscopic
surgery, which required approximtely one nonth in the hospital,
and resulting in a painful recovery).

2A conminuted fracture is a segnented or pul verized fracture
of the bone.



hospital, he was required to wear a cast brace and use crutches to
anbul ate. After recovery, the injured | eg was approxi mately one
and one-hal f inches shorter than the other, resulting in a sizeable
linmp. The appell ate court awarded the plaintiff $40,000 i n general
damages. 3

In this case, Ms. H ckenbotam underwent two surgical
procedures that were essentially successful and involved no
conplications. Al t hough Ms. Hickenbotam did sustain sone
permanent inpairnent of the knee joint, her failure to follow Dr.
Jones's advice immedi ately after the first surgery nay have led to
sone of the inpairnent. The second surgery was successful, and
Ms. Hi ckenbotam s recovery, though not yet conplete, has been
normal and uneventful. As Dr. Jones testified at trial, he expects
afull recovery. WMoreover, Ms. H ckenbotani s pernmanent i npairnent
is limted. A post-operative visit to Dr. Jones not long after
surgery denonstrated that she could flex her knee fromzero to 100
degrees, that her neurovascular status was intact, and that the
knee conponents were perfectly positioned. At trial, Dr. Jones
testified that Ms. H ckenbotam would be able to perform all
househol d duties, including nowing the yard, within six to eight

weeks of the trial, and that she would be able to return to her

3The district court initially disnmssed M. Coleman's suit,
and he appeal ed. On review, the appellate court reversed the
district court and rendered judgnent for M. Coleman. |In rendering
judgnment, the appellate court determ ned that an award of $40, 000
i n general danmages was appropri ate.



former enploynent in four to six nonths. Overall, Dr. Jones
estimated that Ms. Hickenbotam suffers a lower extremty
i npai rment of twenty percent, and an overall body inpairnent of
ei ght percent. Al t hough we recognize that Ms. Hi ckenbotam has
suffered a permanent injury, her injuries are noreinline with the

injuries suffered by the plaintiff in Coleman v. Jackson than the

injuries suffered by the plaintiffs in Courville, Doyle, Roberts,

Adans, or Bossier.* In the light of the "nuch discretion" allotted

district courts in making awards of this kind, we do not have a
definite and firm conviction that an award of $75,000 in general
damages anounts to a m st ake.
B

Next, Ms. Hickenbotam contends that although the district
court awarded damages for | oss of future incone, the court erred by
failing to award danages for | oss of earning capacity. As its nanme
inplies, "earning capacity,"” refers to a person's ability to work,
and may constitute an additional conponent of damages, separate and

apart fromlost future incone. Folse v. Fakouri, 371 So.2d 1120,

1124 (La. 1979). |If an injury is permanent, then the court shoul d
consi der whether the injured person has suffered a | oss of earning

capacity. Aisole v. Dean, 574 So.2d 1248, 1252 (La. 1991). |If,

however, the injury is tenporary, an award of damages for | oss of

earning capacity is not appropriate. |[d.

‘See supra note 1.



In this case, although the mpjority of Ms. Hi ckenbotams
injury was tenporary, she did suffer sone permanent inpairnent of
the knee joint. As Dr. Jones testified, he estimated that she
suffers froma twenty percent |ower extremty inpairnment and an
overall body inpairnent of eight percent. Dr. Jones further
testified that in spite of this permanent inpairnment, Ms.
Hi ckenbotamcould return to work within a few nont hs, and she coul d
resunme household chores within a few weeks. Because the evidence
presented at trial reasonably could lead the district court to
conclude that Ms. H ckenbotam suffered no real |oss of earning
capacity, we find that the district court's failure to award

damages for | oss of earning capacity was not clearly erroneous.?®

SM's. Hickenbotam argues that the district court failed to
take into account that although she has been cleared to return to
wor k at Southern Plastics, nojob is currently available. Although
we synpathize with Ms. Hickenbotam's position, the lack of a job
openi ng at Southern Plastics is not necessarily attributable to the
acci dent at Hone Depot. Ms. H ckenbotam who suffers fromseveral
ailments including asthma, arthritis, and fibronyal gia, was on si ck
| eave at the tinme of her accident at Hone Depot. She eventually
returned to work but she later "retired" on July 10, 1992.
Al t hough she testified that she ceased working because of knee
probl ens--and her exit interviewcorroborates that testinony--there
is also evidence in the record that casts sone doubt on her
testinony. In May 1992, during her last visit to Dr. Jones before
she retired, Ms. Hi ckenbotam conpl ai ned of problens unrelated to
her | eft knee, but she indicated that her knee was "doi ng better."
Al t hough Ms. Hi ckenbotamcl ains that she retired because of knee
probl ens, her next visit to Dr. Jones was three nonths after she
retired. Because Ms. Hickenbotanis knee appeared to be i nproving
and because she did not seek nedical attention until three ful
months after retirenent, the district court could have concl uded
that Ms. H ckenbotammay have retired for reasons unrel ated to her
knee injury. Because Ms. Hickenbotam nay have voluntarily
relinqui shed her position, the fact that such a position is not now
avai | abl e cannot be bl aned upon Hone Depot.



C

In Ms. H ckenbotamis final point, she contends that the
district court erred when it failed to award damages to cover
future surgeries to replace or revise worn conponents in her knee.®
The district court awarded past nedi cal expenses to cover the cost
of her initial knee replacenent, however, no danages were awarded
to cover future revision or replacenent of the knee conponents. W
conclude that the district court's decision not to award danages
for the future surgery was not clearly erroneous. Testinony by Dr.
Jones established that even without the injury caused by the
falling glue can, Ms. Hi ckenbotam would have faced tota
repl acenent of both knees in approximately ten years because of an
exi sting degenerative condition unrelated to her injury. Al though
the accident at Hone Depot accelerated the need for the initia
replacenent, there is no causal relationship between the accident

at Hone Depot and the future surgeries. M's. Hi ckenbotam woul d

M's. H ckenbotam further argues that she suffers an "earning
i npai rment" because she | acks "transferable skills." According to
M's. Hi ckenbotam because she does not possess the necessary skills
or education to transfer to another $9.51 per hour job, and because
she cannot return to her position at Southern Plastics, she has
suffered an "earning inpairnent." However, her earning inpairnent
based on | ack of transferrable skills cannot be attributed to Hone
Depot. Honme Depot is not responsible for Ms. H ckenbotam s | ack
of education or skills. Consequently, we cannot award damages on
thi s basis.

°Or. Jones testified that because Ms. Hi ckenbotam was
relatively young, there was a "high probability" that she woul d be
required to undergo surgery in ten to fifteen years either to
revise or replace conponents in the left knee.



have had the future surgeries irrespective of the accident at Hone
Depot. As such, the district court's failure to award danages to
cover the future surgery was not clearly erroneous.

|V

For the foregoing reasons, the judgnent of the district court

AFFI RMED
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