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No. 93-5091
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SN
ELI AUBEY, JR,
Pl ai ntiff-Appellant,
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NOBLE DRI LLING (U.S.), INC
Def endant - Appel | ee.
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Appeal fromthe United States District Court for the

Western District of Louisiana
(92-CV-672)
SIIIIIIIIDIIIIIIIIIIIID L]
(May 25, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
PER CURI AM

Plaintiff-appellant Eli Aubey, Jr. (Aubey), rig maintenance
supervi sor aboard the JIM BONOM drilling rig, was injured while
attenpting to lift part of a screw conpressor over the coam ng of
a door between the "parts" room where the part was | ocated, and

the "Hal liburton" room which was |ocated between the parts room

and the conpressor room He injured his |eg and back, and has not

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



been able to return to work since. He filed the instant action
agai nst his enployer, defendant-appellee Noble Drilling (U S.),
Inc. (Noble), alleging that he was a seanman and a nenber of the
crew of the vessel JIMBOMOM?! He alleged that the injury to his
back and | eg was caused by the negligence of Noble, in that Noble
failed to provide a safe place to work, failed to provide a full
crew aboard the vessel, failed to adequately train him on proper
and safe work nmethods, and failed to provide proper equi pnent. He
al so all eged that the JI M BOACOM was unseawort hy.

A bench trial was held and, at the close of the plaintiff's
case, Noble noved for a judgnent as a matter of |aw pursuant to
Fed. R Gv. P. 50. The district court granted the notion and
di sm ssed the case.

Aubey argues that the district court was without the authority
to grant defendant Noble's notion for a judgnent as a matter of | aw
under Fed. R Cv. P. 50 because that notion relates only to jury
trials and the instant case was tried before a judge. Although
Aubey is correct in pointing out that Rule 50 relates to jury
trials only, the federal rules clearly authorize a judge in a non-
jury trial to enter a judgnent as a matter of | aw based on parti al
evidence. Fed. R Cv. P. 52(c).

The intent of Noble and the trial court was clear: Nobl e
intended to nove for judgnent followng the presentation of

plaintiff Aubey's evidence; the trial court intended to grant that

. Aubey refers to the vessel as the "JIM BOANCOV " while Noble
refers to it as the "JIM BAWOM" It will be referred to
t hroughout as the "JI M BOACOM "



nmoti on and di sm ss the case based upon Aubey's failure to establish
Nobl e's negligence. As the Rules expressly authorize a judge in a
non-jury trial to make this finding and enter this judgnent, the
failure of Noble and the district court to properly denomnate it
shoul d not underm ne the judgnent itself.

As the advisory conmttee's note to Rule 52(c) reflects, it
replaces that portion of Fed. R Cv. P. 41(b) applicable in bench
trial cases to involuntary dismssals at the close of the
plaintiff's case. In such a dismssal, the district court "is to
wei gh the evidence, resolve any conflicts in it, and decide for
itself where the preponderance lies." 9 Wight & MIller, Federa
Practice and Procedure: Cvil § 2371 at 225 (footnote omtted).
Hence, we review the district court's judgnment under the sane
standard as in other bench trial cases.

Aubey chal l enges the district court's conclusion that Noble
was entitled to judgnent because he had failed to establish that
Nobl e was negligent or that the JIM BOAMOM was unseawort hy.
Aubey's conpl aint all eged that Nobl e was negligent under the Jones
Act, and that the JIM BOACOM was unseaworthy. Negl i gence,
seawort hi ness, and causation are questions of fact in admralty
actions. Gavagan v. United States, 955 F.2d 1016, 1019 (5th Cr.
1992); Verdin v. C & B Boat Co., Inc., 860 F.2d 150, 154 (5th G
1988) . When, as here, the action is tried without a jury, the
district court's findings are reviewed on appeal under the clearly
erroneous standard, giving due regard to the district court's

opportunity to judge the credibility of the wtnesses. Fed. R



Cv. P. 52(a); Johnson v. Ofshore Express, Inc., 845 F.2d 1347,
1352-53 (5th Gr.); cert. denied, 488 U S. 968 (1988). A finding
is clearly erroneous if, when review ng the record as a whole, the
appellate court is "left with the definite and firmconviction that
a mstake has been commtted." Gavagan at 1019 (internal
gquotations and citation omtted).

The plaintiff's burden in showi ng causation in a Jones Act

negli gence action is "featherweight," and evi dence of the slightest
negligence wll sustain a finding of liability. Johnson, 845 F. 2d
at 1352. The district court concluded, after hearing Aubey's
evi dence, that, "I think based on the evidence that's been produced
inthe trial, the plaintiff did not bear its burden in proving to
this Court even by a m ninmal SQa m nuscul e anmount of evidence that
the defendants in this matter were negligent in any way, shape or
form"

The district court based its conclusion on the follow ng
findings, inter alia: Aubey, as supervisor, had the authority to
cease any action he felt was unsafe; the testinony established that
t he pi ece of equi pnent wei ghed bet ween 150 and 200 pounds and t hat,
under the circunstances, noving such a piece of equipnment was
nei t her unreasonabl e nor unsafe; and that Aubey, with twenty-five
years of experience in noving equi pnent aboard drilling rigs, would
know and understand how to nove such equi pnent.

Aubey's own testinony established that he was i n charge of the

operation, and that it was conpletely within his authority to stop

nmovi ng the conpressor or to nove it in a different manner. The



testinony from Aubey's safety expert established that manually
movi ng this particular piece of equi pnent over a ten-inch coam ng,
using a pry bar, was not unreasonable. Therefore, as the district
court's conclusions find support in the trial record, they are not
clearly erroneous and shoul d be affirnmed.

The district court al so granted Noble's notion for judgnent on
Aubey's clainms that the JIM BOAMCOM was unseawort hy. To be
seaworthy, "a vessel and its appurtenances nust be reasonably
suited for the purpose or use for which they were intended."
Johnson, 845 F.2d at 1354. |t is the shipowner's absolute duty to
furnish a seaworthy vessel. 1d. |In order to prevail on a clai mof
unseawort hi ness, however, a plaintiff nmust satisfy a hi gher burden
of causation than in a Jones Act claim The plaintiff nust prove
t hat the unseaworthy condition played a substantial part in causing
the injury, and that the injury was either a direct result or "a
reasonabl y probabl e consequence" of the unseaworthiness. |d.

Al t hough unseawort hi ness may be mani f est ed by an unsaf e net hod
of work, id. at 1355, the evidence from the trial does not
establish that the work nmethods for noving the conpressor aboard
the JI M BOANCOM were unsafe. Again, Aubey's expert testified that
manual | y novi ng the conpressor was not an unsafe nethod, although
using a cone-a-long would have been better. Thus, the district
court's conclusion that the JI M BONCOM was not unseaworthy was not
clearly erroneous.

Accordingly, the district court's judgnent is

AFFI RVED.



