IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5087
Conf er ence Cal endar

STEPHEN PAUL COCPER
Pl ai ntiff-Appellant,
vVer sus
Rl CKY TRAVER ET AL.,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 92-CV-594
(Cctober 28, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
BY THE COURT:

St ephen Paul Cooper seeks to proceed in fornma pauperis in

his appeal fromthe district court's judgnent dism ssing his pro
se civil rights action without prejudice. Liberally construed,
Cooper argues that the district court abused its discretion in
di sm ssing the action under Fed. R Cv. P. 41(b) for failure to
conply with an order.

A district court may dism ss an action sua sponte under Rule

41(b) for failure to prosecute or to conply with an order of the

court. MCullough v. Lynaugh, 835 F.2d 1126, 1127 (5th Cr

1988). A dismssal wthout prejudice is no |l ess severe than a
dismssal with prejudice if further litigation is tine-barred.

Sturgeon v. Airborne Freight Corp., 778 F.2d 1154, 1160 (5th Cr.
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1985). "[T]his Court has limted the district court's discretion
in dismssing cases with prejudice.”" Berry v. G gna/RSl-C gna,

975 F.2d 1188, 1191 (5th Cr. 1992). The history of the case
must denonstrate 1) a clear record of delay or contunaci ous
conduct and 2) that a | esser sanction was not avail able or woul d
prove futile. Id.

In this case, the district court did not note, and it is not
readi ly discernible fromthe conplaint, whether further
litigation would be tine-barred. The district court found that
Cooper had failed "to file an anended conplaint setting out a
short and plain statenent of his claimand . . . to show proof of
exhaustion of adm nistrative renedies."

Even under the | esser standard of review, we find that the
district court abused its discretion. The record indicates that
Cooper attenpted to conply with the court's order by filing
"Plaintiff's Anmend. Conpliance w order 3/18/93 Mag. MKee." The
district court may wish to use a questionnaire or refer the case
to the magi strate judge to conduct an evidentiary hearing to
determ ne the factual and | egal bases for Cooper's claim Spears

v. MCotter, 766 F.2d 179, 181 (1985).

Accordi ngly, Cooper has presented a nonfrivol ous issue for

appeal. See Howard v. King, 707 F.2d 215, 220 (5th Cr. 1983).

| T IS ORDERED that his notion to proceed in fornma pauperis on

appeal is GRANTED. |IT IS FURTHER ORDERED t hat the judgnent of
the district court is VACATED and the case is REMANDED f or
further proceedings. See Cdark v. WIllians, 693 F.2d 381, 381-82
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(5th Gr. 1982). Cooper's notion, construed as an application

for an injunction during the pendency of the appeal, is DEN ED.

See Fed. R App. P. 8(a).



