IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5085
Conf er ence Cal endar

DANNY RAY CLI NE

Pl ai ntiff-Appellant,
vVer sus
JAMES CCLLINS, Director,

ET AL.,
Def endant s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 92-CV-426
~(March 25, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *

Danny Ray Cine argues that the district court erred by not
appoi nting counsel to represent him by denying hima jury trial,
and by allowing the magistrate judge to conduct his trial.
Because his argunents are not persuasive, the decision of the
district court is affirnmed.

Atrial court is not obligated to a appoint counsel in a 42

US C 8 1983 suit unless the case presents "exceptional

circunstances.” Uner v. Chancellor, 691 F.2d 209, 212-13 (5th

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Cir. 1982). The factors to be considered when deci di ng whet her
to appoi nt counsel include: (1) the type and conplexity of the
case, (2) whether the plaintiff was capabl e of adequately
presenting his case, (3) whether the plaintiff could adequately
i nvestigate the case, and (4) whether the evidence consisted of
conflicting testinony that required skill in the presentation of

evi dence and in cross-exam nation. Jackson v. Cain, 864 F.2d

1235, 1242 (5th Gr. 1989). "A district court has the discretion
to appoi nt counsel if doing so would advance the proper
admnistration of justice." 1d. The denial of appointnent of
counsel is reviewed for abuse of discretion. |d. dine's
conpl ai nt consisted of allegations that prison enployees denied
hi m neal s as puni shnent w thout the due process of |aw and gave
hi mi nproper job assignnents. The magi strate judge denied the
appoi nt nent of counsel, stating only that dine did "not allege
sufficient facts" for the district court to determ ne that the
appoi nt nent of counsel was necessary. Cenerally, a cursory
finding that a case | acked the conplexity to require the

appoi ntment of counsel will require remand. Robbins v. ©Magqi o,

750 F.2d 405, 413 (5th Gr. 1985). Neverthel ess, when the
clarity of the record negates the necessity for specific

findings, remand is not required. Jackson v. Dallas Police

Dept., 811 F.2d 260, 262 (5th Cr. 1986). It is clear fromthe
record that the facts of Cline's case were not conplex, that the
| egal theories were not novel, and that Cine did not show how an

attorney could have aided himsignificantly in proving the anount
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of his damages; therefore, the district court did not abuse its
discretion in denying Cine the appointnent of counsel.

Cline also argues that his demand for a jury trial should
have been granted. dine did not demand a jury trial in any of
his original or anended pl eadings. During the Spears™ hearing,
Cline stated that he would take his clains to a jury if they were
not otherw se resolved. Feb. R Qv. P. 38(b) requires that a
party demand a trial by jury "by serving upon the parties a
demand therefor in witing . . . not later than ten days after
service of the last pleading directed to such issue.” "A
conplaint raises an issue only once within Rule 38(b)'s neaning--

when it introduces it for the first tine." Fredieu v. Rowan

Cos., 738 F.2d 651, 653 (5th Cr. 1984) (internal quotations
omtted). "[A]n anended or suppl enental pleading that nerely
restates issues previously raised does not revive the right to
demand a jury trial when one had not earlier been demanded." |[|d.
Cline's last pleading was filed on February 12, 1993; however,
his last eligible pleading was filed on Cctober 14, 1992. dine
did not file a demand for a jury trial until March 29, 1993.
Cline waived his right to demand a jury trial by failing to
conply with Rule 38(b).

Cline also argues that the nmagi strate judge |acked the
authority to decide his case. Under 28 U S.C. 8§ 636(b)(1)(B)
the magi strate judge had the authority to conduct the evidentiary

heari ng and nmake a recomendation. After a de novo review by the

" Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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district court that included Cine's objections to the nagistrate
judge's report, the district court, not the nmagi strate judge,
awar ded damages in favor of Cine.

AFF| RMED.



