UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5064
USDC No. 93-CV-479

GARY BOUDREAUX,
Peti ti oner- Appel | ant,
ver sus

JOHN P. WHI TLEY, Warden
Loui siana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana

(Decenber 1, 1993)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
BY THE COURT:

Treating the notice of appeal as a request for a certificate
of probable cause, (CPC), see FED. R Aprp. P. 22(b), IT IS ORDERED
that the request is GRANTED, and the judgnent is VACATED, and the
case is REMANDED to the district court for further consideration.
There are docunents in the record that appear to indicate that
Boudr eaux has exhausted his state court renedi es by presenting his
cl ai ne on habeas review to the Louisiana Suprene Court. There are
al so docunents that are referred to but are not contained in the

record that may support the finding that he exhausted his renedies.



The magi strate judge (and, apparently, the district court) focused
only on the clains Boudreaux raised on direct appeal. On renand,
the magi strate judge or district court should specifically address
whet her Boudreaux's state habeas proceedi ngs have exhausted his
state renedies (to the extent not exhausted by his direct appeal).
If not, the court may dismss for failure to exhaust (subject to
review by this court should Boudreaux appeal). O herwi se, the

district court should address the nerits of Boudreaux's cl ai ns.



