IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5026
Summary Cal endar

FAH M KHALI D
Petitioner,
V.
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
(A41 690 238)

(January 5, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges."
PER CURI AM

Petitioner-Appellant Fahim Khalid raises a nunber of
| egal challenges to the order of the Board of Imm gration Appeals
finding himdeportable. Sonme of the argunents are wai ved because
Khalid failed to present themin the adm nistrative proceedi ngs.

Ohers are ill-founded. There is no error.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Khalid's wife filed a petition for his permnent
residence on April 10, 1989, six nonths after their marriage in
Paki st an. Khalid entered the United States as a spouse of a
naturalized American citizen on Novenber 4, 1989. His narri age was
annul | ed on February 13, 1990 by a judgnent entered in Ohio, which
stated that the marri age was procured by fraud. On August 1, 1991,
he filed an application for waiver of the requirenent to file a
joint petition for renoval of conditions on his admssibility.
ImMm gration and Nationality Act 8 216(c)(4); 8 US.C 8
1186(a)(c)(4).?

The request for waiver was denied on June 4, 1992. The
Attorney General's designee inforned Khalid that he had not proved
he entered the marriage in good faith and concluded that under 8§
216(c)(4) of the Act, Khalid was ineligible for a waiver. At about
the sanme tine, INS filed an order to show cause, charging himw th

deportability pursuant to section 241(a)(1)(D)(i) of the Act, 8

. 8 U S.C § 1186(a)(c)(4) states in pertinent part:
(4) Hardship waiver

The Attorney CGeneral, in the Attorney General's
di scretion, may renove the conditional basis of the
per manent resident status for an alien who fails to
nmeet the requirenents of paragraph (1) if the alien
denonstrates that-- :

(B) the qualifying marriage was entered
into in good faith by the alien spouse, but
the qualifying marriage has been term nated
(other than through the death of the spouse)
and the alien was not at fault in failing to
nmeet the requirenents of paragraph (1)



US C 8§ 1251(a)(1)(D)(i),? because after being admtted as an
alien lawmfully admtted for permanent residence on a conditional
basis, his status had been term nated pursuant to sections 216(b)
or (c) of the Act.

After an initial appearance on the order to show cause
and one conti nuance, a hearing was held in early 1993, and the |J
rul ed agai nst petitioner. The |IJ found that Khalid was deportabl e,
because the condition on which he had been admtted as a | awful
resident alien, i.e., his marriage to an Anerican citizen, had

t erm nat ed. The 1J also found that Khalid's application for a

2 8 US. C § 1251(a)(1)(D)(i) and (ii) states in
perti nent part:

(a) dasses of deportable aliens

Any alien (including an alien crewran) in the
United States shall, upon the order of the Attorney
Ceneral, be deported if the alienis within one or nore
of the follow ng classes of deportable aliens:

(D) Termnation of conditional permanent residence
(i) In general

Any alien with permanent resident status
on a conditional basis under section 1186a of
this title (relating to conditional permanent
resident status for certain alien spouses and
sons and daughters) or under section 1186b of
this title (relating to conditional permanent
resident status for certain alien
entrepreneurs, spouses, and children) who has
had such status term nated under such
respective section is deportable.

(ii1) Exception
Clause (i) shall not apply in the case

described in section 1186a(c)(4) of this
title (relating to certain hardship waivers).



wai ver of the condition that he file a joint petition had properly
been denied. The IJ was not satisfied that petitioner had shown he
entered the marriage in good faith, which was the ground on which
he asserted the right to seek a waiver. Balancing the equities of

the discretionary waiver decision, the |IJ also found, inter alia,

that Khalid had previously lied on a visa application to the U S
and woul d not suffer hardship by being deported.

The BI A affirnmed the decision on the basis stated by the
1J. Khalid filed no brief before the BIA.

In this court, Khalid raises several |egal challenges to
the deportation order. As far as the record shows, sone of these
were not presented in the admnistrative proceedings and are
therefore waived for failure to exhaust adm nistrative renedies.

Yakhpua v. INS, 770 F.2d 1317, 1320 (5th Gr. 1985). To the extent

he contests the finding of deportability, that i ssue was not raised
bel ow and i s wai ved. Thus, he did not assert in the admnistrative
proceedi ngs that section 1251(a)(1)(D)(i) does not apply to him
because he had sought a waiver of the condition of adm ssibility,
thus bringing him within section 1251(a)(1)(D)(ii). Furt her,
Khalid did not allege during the adm nistrative proceedi ngs that
INS failed to act on his petition for waiver within two years,

rendering that denial untinely.?

3 8§ 1186a(b) states in pertinent part:

(b) Termnation of status in finding that qualifying marriage
I npr oper

(1) In general



Khal id did assert that he was wongly deni ed a wai ver of
the condition of his adm ssibility, because he entered the marri age
in good faith. The gist of Khalid' s argunent, stated best in his
reply brief, is that, by engaging in a trial de novo of the
application for a waiver under section 216(c)(4), the immgration
j udge sonehow failed to "review' the Attorney Ceneral's decision
denying that relief. This contention is difficult to understand.
If Khalidis contending that the |J incorrectly broadened the scope
of his "review' powers by conducting a de novo determ nation of
wai ver, we do not understand how that proceeding hurt Khalid. If
anything, it gave hi manother adm nistrative bite at the apple. On
the other hand, if Khalid is suggesting that he did not have an
adequate notice of the scope of the hearing and was therefore

unprepared to submt evidence, the record sinply fails to

In the case of an alien with pernmanent resident
status on a conditional basis under subsection (1), if
the Attorney General determ nes, before the second
anniversary of the alien's obtaining the status of
| awf ul adm ssion for permanent residence, that--

(A) the qualifying marriage--

(ii) has been judicially annulled or
term nated, other than through the death of a
spouse;

the Attorney CGeneral shall so notify the parties

i nvol ved and, subject to paragraph (2), shall term nate
t he permanent resident status of the alien (or aliens)

i nvol ved as of the date of the determ nation.

(enphasi s
added) .



substantiate his claim Nowhere in the admnistrative record did
his attorney at that tinme suggest that such a probl em exi sted.
Khal id's rel ated contention, that the burden of proof was
on the governnent, cannot be correct. | nasnmuch as Khalid was
petitioning for a waiver, he, as petitioner, must bear the burden
of denonstrating his entitlenent to relief, as is the case with

other forns of relief under the Act. See, e.q., Estrada-Posadas V.

INS, 924 F.2d 916, 918 (9th Cr. 1991). Section 216(c)(4) provides
for a waiver only "if the alien denonstrates that" he entered the
marriage in good faith, see n.1 supra. Thus, even if Khalid
satisfied the legal prerequisites for seeking such a waiver--a
proposition that is highly dubious--the BIA did not err in
affirmng the IJ's decision that he failed to qualify for it.

The decision of the Board of Immgration Appeals is

AFFI RMED and the petition for review is DI SM SSED.



