IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5021

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

KELVI N TAYLCR,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:92-CR-77-3)

(February 11, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
| .
Kelvin Taylor pleaded qguilty in the US. D strict Court for
the Eastern District of Texas to possession of cocaine base with
intent to distribute and ai ding and abetting. In exchange for his

pl ea, the governnent agreed to dismss the remaining two counts

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



against him and to seek a sentencing cap of 120 nonths. The
district court accepted the plea agreenent.

Prior to sentencing, Taylor was sentenced to 118 nonths in
prison by the US. District Court for the Southern District of
M ssissippi in arelated case. In the PSR in the Texas case, the
probation officer considered the anount of drugs for which Tayl or
was responsible in the M ssissippi conviction as rel evant conduct
in determning his base offense |evel. Taylor's final offense
| evel was 31, corresponding a sentencing range of 121 to 151
nont hs.

Invoking U S S.G 8§ 5GL 2(d), the PSR recommended that
Taylor's sentence run consecutively to his previously inposed
federal sentence, but only to the extent necessary to produce a
conbi ned sentence in accordance with the total punishnment of 121 to
151 nonths. Neither the governnent nor Tayl or objected to the PSR

The district court adopted the factual findings and sentencing
concl usions contained in the PSR The court sentenced Taylor to a
termof 120 nonths i nprisonnment, 87 nonths to run concurrently with
his previously inposed 118-nonth sentence and 33 nonths to run
consecutively to that sentence.

.

Tayl or argues that the district court erred by ordering only
87 nonths of his sentence to run concurrently with his previous
federal sentence, resulting in inprisonnent in excess of 120 nont hs
in violation of the plea agreenent. He contends that the

governnent represented to him that the sentences would run



concurrently and that he entered into the pl ea agreenent based upon
that representation. As Taylor failed to raise this issue before
the district court, we cannot review it unless the issue is purely
legal and failure to consider it would result in nmanifest

injustice. Self v. Blackburn, 751 F.2d 789, 793 (5th Cr. 1985).

No m scarriage of justice will occur if we decline to consider
Tayl or's argunent. I nsofar as the argunent is purely |egal,
nothing in the record indicates that the governnent prom sed or
t hat Tayl or bargained for a concurrent sentence. |In addition, the
pl ea agreenent is silent on the i nposition of concurrent sentences.
Wien he entered his guilty plea, Taylor confirnmed that the plea
agreenent contained the terns of his agreenent with the governnent
as he understood them and that no other prom ses or assurances of
any kind had been nmade to induce himto plead guilty.

The district court sentenced Taylor to a term of 120 nonths
i nprisonnment, the term specified in the plea agreenent, and the
remai ning two counts against himwere dismssed. Taylor's claim
t hat he was sentenced in violation of the plea agreenent is wthout

merit. See United States v. Bachynsky, 949 F.2d 722, 728 (5th Cr

1991), cert. denied, 113 S.Ct. 150 (1992).

L1,
The governnent chal l enges the district court's application of
8§ 5GL.3 in this case. Taylor neither raised this issue before the
district court nor argued it in his appellate brief. Moreover, he
failedtofile areply after the governnent raised the issueinits

papers. As Taylor failed to argue this issue, we consider it to



have been waived and will not entertain it on appeal. United

States v. Val di osera- Godi nez, 932 F.2d 1093, 1099 (5th Cr. 1991),

cert. denied, 113 S. C. 2369 (1993); see also Waver v. Puckett,

896 F.2d 126, 128 (5th Gir.), cert. denied, 498 U.S. 966 (1990).

AFF| RMED.



