IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5016
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
LARRY QAKLEY,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Louisiana
USDC No. 92-60032-14
~(March 24, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *
Larry Qakl ey argues that his sentence for possession with
intent to distribute cocai ne base, or "crack," was unjustifiably
harsh in conparison with the sentences of his co-defendants. He

did not raise this issue in the district court. New facts may

not be presented for the first tinme on appeal. See United States

v. Garcia-Pillado, 898 F.2d 36, 39 (5th Gr. 1990).

The Governnent has npbved to strike the factual bases of the

co-defendants included in the record excerpts on the ground that

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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they were not part of the record of the instant case in the
district court and, as such, are not proper record excerpts.
Because this Court reviews only the record that was before the
district court, material included in the record excerpts that was
not part of the record before the district court is not

consi der ed. See Abbott v. Equity Goup, Inc., 2 F.3d 613, 629 &

n.57 (5th CGr. 1993). The Governnent's notion to strike is
gr ant ed.

Even if the issue were cogni zable and this Court were to
consider the stricken docunents, any conparison based thereon
woul d be unproductive. They describe the offenses of sone of the
co-defendants. They do not describe adjustnents in offense |evel
that m ght apply, crimnal history categories, or departures.

See U S.S.G § 1B1.1. Furthernore, the Governnent asserts that
Cakl ey has conpared his sentence only to those co-defendants who
recei ved sentences lighter than his. He has omtted others whose
sentences are harsher than his, states the Governnent.

Moreover, even if Qakley's conpari sons had been before the
district court and the stricken docunents included all of the
factors considered in calculating the sentences of all of
Cakl ey' s co-defendants, the conparison of sentences is still
unavai ling for Oakley. A defendant cannot rely upon his
co-def endants' sentences as a "yardstick"” for his owmn. United

States v. Devine, 934 F.2d 1325, 1338 (5th Cr. 1991), cert.

denied, 112 S. C. 911, 952, 1164, 1197 (1992).
Cakl ey al so argues that his crimnal history category was

too high because its cal culation included many m nor offenses,
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whi ch he concedes had to be consi dered under the Sentencing
GQuidelines. This Court, however, has often approved the
i nclusion of mnor offenses in a defendant's crimnal history

cal cul ati on. E.gq., United States v. Hayner, 995 F.2d 550, 552-53

(5th Gr. 1993); United States v. Follin, 979 F. 2d 369, 375-76
(5th Gr. 1992), cert. denied, 113 S. . 3004 (1993); United

States v. Hardeman, 933 F.2d 278, 279 (5th Cr. 1991).

Finally, Qakley argues that, by prescribing harsher
penalties for offenses involving crack cocai ne than for offenses
i nvol vi ng powdered cocai ne, the Sentencing Quidelines
di scrim nate agai nst bl acks, who use crack cocai ne nore commonly
t han persons of other races. This Court has expressly rejected
the same argunent. United States v. Glloway, 951 F.2d 64, 65-66
(5th Gir. 1992).

Cakl ey has shown no factual or legal error in the
application of the Guidelines. Accordingly, the judgnent nust be

affirmed. United States v. Manthei, 913 F.2d 1130, 1133 (5th

Gir. 1990).
MOTI ON TO STRI KE GRANTED; JUDGVENT AFFI RVED.



