IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH QA RCU T

No. 93-5011

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

versus
EDWARD KING JR, and

ANTONI A BERRY, a/k/a " TONY"
Def endant s- Appel | ant s.

Appeal fromUnited States District Court
for the Eastern District of Texas
(1: 92- CR93- 6)

) (April 10, 1995)
Bef ore JONES, DUHE and STEWART, Circuit Judges.

CARL E. STEWART, G rcuit Judge:”

Codef endants Edward King and Antonia Berry were convicted
by jury of narcotics offenses. Berry appeals his conviction,
asserting that his right to counsel was viol ated because his counsel
was not licensed to practice law. Berry also challenges the district
court's application of the sentencing guidelines, and the
constitutionality of the guideline which distinguishes cocai ne powder
from crack cocai ne. King contends that his conviction should be

reversed because (1) his counsel was ineffective; (2) the trial court

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



erred inrefusing to instruct the jury on nultiple conspiracies; (3)
t he evidence was insufficient; and (4) the trial court commented on
t he evi dence. King also challenges the U S S .G 8 3Bl1.1(b) upward
adjustnent for |eader/organizer role because the trial court
specifically found that he was not a nmnager or supervisor. e
affirm both convictions and Berry's sentence. However, we vacate
King's sentence and remand for resentencing.
FACTS

Edwar d Ki ng and Antoni a Berry were i ndicted al ong with four
ot her co-defendants after a Drug Enforcenment Adm nistration (DEA)
i nvestigation of an extensive cocaine enterprise which operated in
various | ocations between Mdss Point, M ssissippi, parts of Al abama,
and Houst on, Texas and whi ch was responsible for the distribution of
over one-thousand kil ograns of crack. The two count superseding
i ndi ctnent charged both King and Berry, and the four co-defendants,
with conspiracy to possess and distribute cocaine (Count One); only
Berry was charged wth possession of cocaine with intent to
di stribute (Count Two). Three of the codefendants pled guilty before
trial; one pled during the March 23, 1993 to April 8, 1993 trial.

At trial, evidence of the followi ng was presented to the
jury: Roderi ck Jenkins was stopped while in possession of three
kil ograns of cocaine. DEA Special Agents began an investigation in
whi ch Jenki ns cooperated. Jenkins inplicated King as the person from
whom he obt ai ned nunerous kil ograns of cocaine. Berry was identified
as the person who orchestrated the purchase of cocaine from severa
suppliers and handl ed the chain of distribution through others. Bob
Cunni ngham one of the four co-defendants who pled guilty, also

descri bed Berry as an organi zer of the conspiracy and King as one of



its cocaine suppliers. The conspiracy involved several suppliers and
distributors in M ssissippi, A abama, Florida, and Texas. According
to the Governnent, the twelve volune trial transcript "underscores
bot h the massive scope of Berry's organi zation and the Governnent's
effort to nount a coherent attack on what had evolved into a
nef ari ous cocai ne hydra."

The jury returned a guilty verdict as to both King and
Berry on Count One, and as to Berry on Count Two. On June 25, 1993,
Berry was sentenced to a life termof inprisonnent on Count One, and
20 years of concurrent inprisonnent on Count Two, as well as a
$75,000 fine. Berry appeals his convictions and sentences. On that
sanme date, King was sentenced to 324 nonths inprisonnent, to be
followed by five years of supervised release, and to pay a fine of
$50, 000. King appeals his conviction and sentence. W affirmboth
convictions and affirm Berry's sentences.!? Because we find an
i mproper adjustnent to King's offense | evel, we vacate his sentence
and remand for resentencing.

DI SCUSSI ON

W shal |l first address Berry's challenges to his conviction
and sentences, then address those raised by King.
APPELLANT ANTONI A BERRY

| nef f ecti ve Assi stance of Counsel

. Berry filed three notions with this court: two notions
for bond pendi ng appeal, and a notion to have his court appointed
attorney withdrawn. W have reviewed his notions and the response
of his counsel. G ven our disposition of the case herein, the
notions are deni ed as noot.



Berry's sole challenge to his conviction is that he was
deni ed effective assistance of counsel because his trial counsel had
been previously and i ndefinitely suspended fromthe practice of |aw

Qperati ve Facts

Hubert Johnson, Berry's trial counsel, petitionedthe Texas
district court for permssion to represent Berry in this case. He
certified that he was a nenber, in good standing, of the New Jersey
Bar and a nenber of the Federal District Court Bar and the Third
Crcuit Court of Appeals. After trial, Berry |earned that Johnson
had been i ncarcerated i n Tennessee and charged with the nurder of his
girlfriend and, upon further inquiry, |earned that Johnson had been
suspended fromthe practice of law in New Jersey. A n
evidentiary hearing was had regardi ng whet her Johnson was |icensed
and i n good standing in New Jersey during his representation of Berry
in this case. Johnson was not present for the hearing. The only
testinony canme fromBerry, and several docunents regardi ng Johnson's
suspension case and notion for reinstatenent were filed into
evi dence. The docunents indicated that Johnson had been |icensed in
New Jersey, but had been suspended fromthe practice of law. One of
t hese docunents was a United States District Court of New Jersey
docket of Johnson's case which shows that he had been restored to the
practice of |aw The evidence revealed that Johnson could have
obtained a certificate of good standing in April 1993 when he
petitioned the court for permssion to represent Berry. In its
menorandum the district court correctly observed that, although
Johnson "totally failed to reveal" any facet of his disciplinary
sanctions inposed by the Suprenme Court of New Jersey, he had been
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restored to the rolls of the United States District Court for the

District of New Jersey prior to his appearance before the Texas

district court. The district court concluded that "[h]e was not
totally wunlicensed, although whatever Ilicense he had was not
unsullied nor clean as a hound' s tooth." This conclusion is

supported by the record.

Anal ysi s

Berry asserts that the fact that Johnson was not |icensed
and that he perpetrated a fraud upon Berry and the court in order to
represent Berry constitutes a per se violation of Berry's Sixth
Anendnent right to counsel.?

The issue of whether the absence of a current, untainted
license for a crimnal defense attorney to practice law at the tine
of trial constitutes a per se violation of a defendant's right to
counsel is res nova. Qur colleagues of the Second Crcuit Court of
Appeal s have found two instances in which a per se violation of the

right to counsel occurs independently of the test in Strickland v.

Washi ngton, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
The first instance i s when, unknown to the def endant, defense counsel

was at the tine of trial not duly licensed to practice | aw because of

2 Berry al so argues that Johnson's advice that Berry would
now serve thirty-six nonths i nprisonnment if convicted, rather than
spending the rest of his life in prison, denonstrates that

Johnson's performance was deficient and that a different result
woul d have obtained if Berry had been properly advised. W do not
address this argunent, however, because at the hearing on Johnson's
status, in brief to this court, and during oral argunent, Berry
conceded that Johnson's performance did not violate the
deficiency/prejudice test in Strickland v. Wshington, 466 U S
668, 687 (1984).




a failure ever to neet the substantive requirenents for the practice
of law, the second is when the defense counsel was inplicated in the

defendant's crimes. Bellany v. Cogdell, 974 F.2d 302, 306 (2nd Cr.

1992), cert. denied, 113 S. C. 1383, 122 L.Ed.2d 759 (1993). The

first scenario involves representation by a person who was never a
licensed attorney. The second scenario is inapplicable herein, as

there is no indication that Johnson was inplicated in Berry's

of f enses.
Due to Johnson's "not totally wunlicensed" status, the
instant facts do not square with the per se rule in Bellany. Upon

careful exam nation of the record, we hold that there was no per se
violation of Berry's Sixth Amendnent right to counsel. Berry

concedes that there has been no Strickland v. Washi ngt on vi ol ati on of

his right to counsel, and the instant facts do not fit within the per
se rule evolving in the Second Crcuit. Berry |ikew se does not
assert, and the record does not reflect, any deficiency in the
representation he received fromhis trial counsel. In the absence of
such a deficiency or of prejudice to Berry arising from Johnson's
trial performance, we decline to create a per se rule. Accordingly,
Berry's ineffective assistance of counsel claimfails.

Sent enci ng Gui del i nes

Berry argues the following errors in his sentence: 1) the
anount of drugs attributed to him 2) the court did not require the
CGovernnment to neet its burden of proof regarding sentencing
enhancenents, 3) the U S.S.G 8§ 3Bl1.1(a) four level increase for his
| eader/organi zer role, and 4) the 3ClL.1 two level increase for
obstruction of justice. Berry also challenges the constitutionality

6



of the applicable statutes and sentencing guidelines on the basis
that their discrimnation between crack cocai ne and powder cocai ne
results in adisparity in the sentences i nposed upon bl ack def endant s
as conpared to other defendants.

Calculation of the Amount of Cocaine; The Governnent's
Burden to Present Evi dence

Berry contends that the district court's calcul ation was
based on insufficient evidence to establish that he could have
foreseen the quantities of cocaine and based on unreliable co-
conspirator statenents. He contends that Jenkins' testinony fornmed
the basis for much of the quantity attributed to him and this
testinony was unreliable. Berry does not argue that any particul ar
part of Jenkins' testinony, or any part of the presentence report
(PSR), was untrue on this issue. The sentencing court could rely
upon the PSR and trial testinony regarding the anount of cocaine.

See United States v. Puig-Infante, 19 F.3d 929, 943-44 (5th Cr.

1994), cert. denied, 115 S . 180, 130 L.Ed.2d 114 (1994).

Accordingly, we find no error in the calculation of this anmount.
Berry al so contends that, in the face of his objections to
the PSR, the governnent was required to present evidence in order to
prove entitlenent to the enhancenents. This contention borders on
the frivolous. In this circuit a presentence report generally bears
sufficient indicia of reliability to be consi dered as evi dence by the
district court in resolving disputed facts, and a district court may
adopt facts contained in the PSRw thout further inquiry if the facts
have an adequat e evidentiary basis and t he def endant does not present

rebuttal evidence. United States v. Mntoya-Otiz, 7 F.3d 1171




1180 (5th Gr. 1993); Puig-Infante, 19 F.3d at 943; United States v.

Shipley, 963 F.2d 56, 59 (5th Gr. 1992), cert. denied, 113 S C

348, 121 L.Ed.2d 263 (1992) (The district court may rely on
information contained inthe PSR in making its factual determ nation
for sentencing, as long as the information has some m ni num i ndi ci um
of reliability). The defendant bears the burden of show ng that the
information in the PSRrelied on by the district court is materially

untrue. Puig-Infante 19 F.3d at 943. Because Berry has not nade

such a showi ng, we sumarily reject these argunents.

21 U.S.C. 88 841 and 846, U.S.S.G § 2D1.1 --
Unconsti tuti onal ?

In his challenge to the constitutionality of the sentence,
Berry contends that the application of 21 U S.C. 88 841 and 846 and
US. S G § 2D1.1 has had a disproportionate inpact on young African
Anerican mal es, and therefore violates their constitutional rights to
equal protection of the | aws and due process of law. W have al ready
specifically addressed and rej ected these contentions, and we decli ne

to revisit themherein. See United States v. Watson, 953 F.2d 895,

897 (5th Cr. 1992), cert. denied, 112 S. Ct. 1989, 118 L.Ed.2d 586

(1992); United States v. Thomas, 932 F.2d 1085, 1090 (5th Gr.),

cert. denied, 502 U. S. 1038, 112 S.Ct. 887, 116 L.Ed.2d 791 (1991);

United States v. Galloway, 951 F.2d 64, 65 (5th Gr. 1992).

Adj ustnents under § 3B1.1 (Leader/Organizer) and 8 3Cl1.1
(Qostruction of Justice)

Berry contends that there was no showing and no
determ nation that he had control over the actions of four other
persons involved in the offense, as required by 8 3Bl1.1, and that
therefore the four |evel enhancenent pursuant to this section was
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error.® Berry also challenges the § 3C1l.1 two | evel adjustment for
obstruction of justice, Berry asserts that he did not obstruct
justice in any way.

Absent some other reduction in his offense |evel, even if
this court were to grant Berry's requested reductions as to these two
adjustnents, the six |level decrease would reduce his offense |evel
from 48 to 42, at which level the sentence he received is still
within the guidelines range. US S G Chb5 Pt.A For reasons
di scussed above, we find no other basis upon which Berry's offense
| evel nmay be reduced. Accordingly, his sentence is within the
gui delines range with or without the six |level decrease which Berry
seeks through these two argunments. W review a sentence which is
wi thin the guidelines range only to determ ne whether the guidelines

were correctly applied. See United States v. Bullard, 13 F. 3d 154

(5th Gr. 1994) and United States v. Solinman, 954 F.2d 1012, 1013

(5th Gr. 1992). Even if we were to assune, arguendo, that the
guidelines were incorrectly applied as to these two adjustnents,
Berry's sentence would still be within the guidelines range and we
could provide himno relief. For this reason, we address neither of

t hese two issues.

3 We note that, in order for § 3B1.1 to apply, there nust
be five or nore persons involved in the conspiracy and Berry nust
have been the |eader or organizer of at |east one of the co-
conspirators rather than of all four. United States v. Ckoli, 20
F.3d 615 (5th Cr. 1994) (applying the 1993 anendnent --which
provi des that the defendant need only |ead or organize one of the
remai ning four participants-- as an "instruction" from the
Sent enci ng Conmmi ssion on how to interpret the 8 3B1.1 commentary
for a sentence which was i nposed prior to the anendnent's effective
date.)




APPELLANT EDWARD KI NG, JR
Fifth and Si xth Arendnent Argunents

King argues that his Fifth Anmendnent right to Due Process
and his Sixth Arendnent right to counsel were violated because his
counsel failed to object to three portions of the prosecution's
closing argunent. In the first, the prosecutor bl aned King and Berry
for creating the "drug infested nei ghborhood"” in which Berry |ived.
The next statenent orally painted a picture of facel ess and nanel ess
victins who, if present, could wap around the courthouse a thousand
times over. Finally, the prosecutor urged the jury to do its part in
stopping drug trafficking. King contends that the first two
statements went beyond the evidence, and that the third statenent
diverted the jury's attention fromthe evidence and cast doubt upon
the verdict.*

Under Fed. R &rim P. 52(b), this court may correct forfeited
errors only when the appellant shows that there is an error that (1)

is clear or obvious, and (2) affects his substantial rights. United

States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en banc)
(citing United States v. Q ano, u. S , 113 S. ¢&. 1770, 1776-

79, 123 L. Ed. 2d 508 (1993)), cert. denied, 115 S.Ct. 1266 (1995).

If these factors are established, the decision to correct the

forfeited error is within the sound di scretion of the court, and the

4 For a description of the three factors we consider in
deciding whether to reverse the defendant's conviction due to
i nproper prosecutorial argunent, see United States v. Casel, 995
F.2d 1299, 1308 (5th Cr. 1993), cert. denied, 114 S. Ct. 1308, 127
L. Ed. 2d 659 (1994), and United States v. WIlis, 6 F.3d 257, 264

(5th Gir. 1993).
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court will not exercise that discretion unless the error seriously
affects the fairness, integrity, or public reputation of judicia
proceedi ngs. Qano, 113 S .. at 1778.

The jury had heard evidence that both defendants were
involved in the distribution of hundreds of kilograns of cocaine.
The evidence of King's guilt was so overwhel m ng that any diversion
of the jury's attention away fromthe evidence (1) was mninmal, (2)
did not deprive King of a fair trial, and (3) did not cast doubt upon
the jury's verdict. Viewed under the plain error standard of review,
we find no violation of Berry's right to Due Process; these comments
provi de no basis for reversal.

On his claim of ineffective assistance of counsel, King
both concedes that an objection to the argunent would have only
focused attention on the statenents and contends that his counsel was
i neffective because there was no objection. In so doing, King places
his counsel in a "Catch-22" situation in which King views both the
presence or absence of objections to these statenents as prejudicial
to him King has not shown that his counsel's failure to object
anounted to any nore than a choice of trial strategy; he has not
shown any error as required by the first prong of Q4 ano, nuch |ess
any effect upon his right to counsel or any miscarriage of justice.
This argunent is frivol ous.

Charge on Multiple Conspiracies

King conplains that the district court refused to charge
the jury on multiple conspiracies. The district court's refusal to
deliver arequested instruction constitutes reversible error "only if
the instruction: (1) is substantially <correct; (2) was not
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substantially covered in the charge that was given to the jury; and
(3) concerns an inportant point in the trial so that the failure to
give it seriously inpaired the defendant's ability to present a given

defense. United States v. Burroughs, 876 F.2d 366, 369 (5th Cr.

1989) (enphasis added; citations and internal quotations omtted).

W have revi ewed both the request ed but deni ed jury charge,
and the charge actually given to the jury. The nandate to acquit
either defendant, if the jury determ ned he was not a nenber of the
charged conspiracy, was substantially covered by the charge actually
given to the jury. Thus, one of the three requisites for reversal is
absent. W reject this argunent.

Sufficiency of the Evidence

King's chall enge to the sufficiency of the evidence is that
the general |anguage in the indictnent mght apply to many of the
separate conspiracies on which evidence was adduced, therefore the
evidence did not allowthe jury to find King's nmenbership in a single
agr eenent .

The indictnment states that the six charged codefendants
conspired to distribute "5 kilograns or nore of cocaine". King does
not contend that the governnent failed to prove any el enent of the
charged offense--only that the indictnment alleges "one" conspiracy
and that the jury could not find the "one" of which he was a nenber.
Ki ng has not argued that the evidence is insufficient. Moreover, our
review of the record shows nore than sufficient proof of each

el ement, under the Jackson v. Virginia standard,® fromwhich the jury

5 For a di scussion of the standard applicable to determ ne
whet her evidence is sufficient to support a conviction, see Jackson
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coul d reasonably convict King. This challenge to King's conviction
has no merit.

Comment on the Evidence by the District Court?

Wien the Governnent asked w tness Cunni ngham about how
Angel | e, an out-of-court declarant, told him about Berry's arrest,
Berry's defense counsel (Johnson) objected on the basis of hearsay.
The Governnent responded that Angelle is clearly a co-conspirator;
the court stated "Yeah. |'mgoing to overrul e that objection". King
conplains that the Governnent's forceful statenent, followed by
judicial approval, anounted to an instruction to find the defendants
guilty.® W reject this argunent as frivol ous.

The § 3B1.1(b) Adjustnent (Manager/ Super Vi sor)

King asserts that the U S.S.G § 3Bl1.1(b) adjustnment was
a legally incorrect conclusion as to the applicability of the
gui delines. He asserts that it was an abuse of discretion to equate
his role as "source" with that of "manager or supervi sor" because the
district court made the factual determnation that he was not a

manager or supervisor.’ For the follow ng reasons, we agree that the

v. Virginia, 443 U. S. 307, 99 S. (. 2781, 61 L. Ed. 2d 560 (1979) and
United States v. Pennington, 20 F.3d 593, 597 (5th Cr. 1994).

6 King concedes that the ruling on the objection was not
subj ect to chall enge.

! The Government concedes that, under United States v.
koli, 20 F.3d 615 (5th Gr. 1994), the district court's factual
finding that King did not manage or supervise anyone does not
support a 8 3Bl1.1 role adjustnent; the Governnment "respectfully
suggests that the case be remanded to the trial court so that the
trial court can correct King' s rol e adj ust nent and consi der whet her
or not an upward departure is otherwi se warranted."

13



conclusion that these two roles are equivalent is incorrect as a
matter of |aw

To qualify for an adjustnent under U S.S.G § 3Bl.1, the
def endant nust have been the manager or supervisor of one or nore
ot her participants. US SG 8§ 3Bl1L.1 comentary n.2, added by
US. S G app. C, anend. 500 (effective Nov. 1, 1993).% An upward
departure nmay be warranted for a defendant who exerci sed nanagenent
responsi bility over the property, assets, or activities of a crim nal
organi zati on but who did not organize, |ead, nanage, or supervise
anot her participant. 1d.

King's 324 nonth sentence i s outside the range which woul d
have been recommended by the Guidelines absent the § 3Bl1.1 upward
adjustnent. At sentencing, the district court adopted the PSR, which
states that "there is nothing that suggests the defendant managed or
supervi sed anyone," and stated the foll ow ng:

The defendant's role was a naj or source of
the supply and added to the extensiveness of
Berry's drug distribution network.

He has profited what | consider to be

i mMmensely fromhis activities, and his role as

a source of cocaine can certainly be equated to

t hat of a manager or supervi sor of an ot herw se

extensive crimnal enterprise.

The sentencing court erred in applying the 8 3Bl.1(b) adjustnent

under these circunstances. W hold that the role of "source", al one,

is not equivalent to the role of "nmanager" or "supervisor" for the

8 Al t hough the defendants were sentenced in June of 1993,
we may consider this new note because it clarifies 8 3B1.1 and is
not intended as a substantive change. See United States v. G o0ss,
26 F.3d 552, 555 (5th Cr. 1994), cited in United States v.
Ronni ng, No. 93-9121 (5th Gr. Mrch 3, 1995).
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purposes of U S.S.G 8§ 3Bl1.1. Accordingly, we remand the case for
Ki ng' s resent enci ng.
CONCLUSI ON
For the foregoi ng reasons, we AFFI RMBerry's convi ction and
sent ence. W AFFIRM King's conviction, VACATE his sentence, and

REMAND f or resentencing.
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