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LUCY N. TANNER
Pl ai ntiff-Appellant,
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DONNA E. SHALALA, Secretary,
Heal th & Human Servi ces
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Appeal fromthe United States District Court
for the Western District of Loui siana
(CV-89-2641)

(June 22, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Pursuant to 42 U S.C. 8 405(g) (1988), Lucy Tanner sought
judicial review of a final decision of the Secretary of Health and
Human Services ("the Secretary") denying Tanner disability
benefits. After prevailing in her § 405(g) action, Tanner noved
for attorney's fees and expenses under the Equal Access to Justice

Act, 28 U S. C. 8§ 2412(d) (1988), contending that the Secretary's

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| egal position in the 8§ 405(g) action had not been substantially
justified. The district court denied Tanner's notion, finding that
the Secretary's position was substantially justified, and Tanner
appeal s. Because Tanner has not denonstrated that the district
court abused its discretion, we affirm
I
A

In the course of the adm nistrative proceedi ngs concerni ng
Tanner's claim for disability benefits, Tanner appeared at a
hearing before an admnistrative |aw judge ("ALJ"). About two
weeks | ater))w thout notifying Tanner))the ALJ forwarded Tanner's
vocational report to a vocational expert and asked, "Are there jobs
existing in the national econony which [ Tanner] coul d reasonabl y be
expected to perfornf” The expert responded that there were
approxi mately 6,000 such jobs in the State of Loui siana.

The ALJ then forwarded the vocational expert's report to
Tanner's counsel with a letter stating:

Encl osed is a copy of the vocational expert's report |

received fromJay H Kallenbach and a copy of our letter

to him | propose to include this report as an exhibit

in Ms. Tanner's record.

Pl ease review the encl osed report and submt any witten

coments or objections to this office within ten days

fromthe date of this letter. |If | have not received a

response fromyou within this tinme frame, | will assune

t hat you have no objections and will consider this report

when rendering ny decision in this case.

Adm ni strative Record at 216. Tanner's counsel tinely objected to

the way the ALJ had described Tanner's work experience to the



vocational expert.!? "Qherwi se," counsel stated, "I have no
objections to M. Kallenbach's qualifications or his opinions with
regard to the interrogatories actually put to him It is only the
interrogatories thensel ves which would give rise to an objection on
Ms. Tanner's part . . . ." |d. at 217 (enphasis added). W thout
respondi ng to counsel's objection, the ALJ determ ned that Tanner
was not disabled and denied her application for benefits.
Thereafter the ALJ's decision becane the final decision of the
Secretary.

Tanner sought judicial reviewin the district court under 42
U S C 8 405(g), arguing that she had been denied the opportunity
to cross exam ne the vocational expert, in violation of her right
to due process of law. 2 The Secretary argued that no due process
vi ol ation was shown because "the Secretary's decision . . . was
reached only after a thorough assessnent of [Tanner's] nedica
condi ti on, based on subjective and obj ective evi dence," and because
"procedural perfection in admnistrative proceedings was not
required as long as the claimant's substantive rights were kept
intact." Record on Appeal at 51. The district court granted
summary judgnent for the Secretary, and Tanner appealed to this

Court.

. In a letter to the ALJ counsel argued that the ALJ, by
describing Tanner's prior jobs as "academ c instructor" and
"communi ty organi zati on worker," had exaggerated the | evel of skill
requi red by Tanner's prior jobs, which chiefly invol ved driving and
janitorial and food service duties.

2 See Record on Appeal at 29-34 (Tanner's notion for
summary judgnent).
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Roughly two weeks after judgnment was entered in the district
court, we held in Lidy v. Sullivan, 911 F.2d 1075 (5th Cr. 1990),
cert. denied, ___ US. __ , 111 S. C. 2274, 114 L. Ed. 2d 725
(1991), that due process entitles a disability claimant to cross
exam ne i ndi vi dual s whose reports are consi dered as evidence in the
disability determ nation.® Thereafter, on appeal, the Secretary no
| onger asserted that Tanner's right to due process of |aw had not
been violated. The Secretary argued only that Tanner had wai ved
her right to cross examne the expert by failing to assert that
right before the ALJ.*

W rejected the Secretary's waiver argunent because
(1) "Tanner never expressed . . . a desire to forego confronting"
t he vocati onal expert; and (2) by objecting to the interrogatories
submtted to the vocational expert, Tanner's counsel "laid the
predicate to assert the right to cross-examne [the vocationa
expert], failing a decision by the ALJ to recast the questions."
Tanner v. Secretary of Health & Human Serv., 932 F.2d 1110, 1113
(5th Gr. 1991). W held that "[w] hen the ALJ deni ed [counsel' s]

objection sub silentio, he deprived [counsel] of the tinely

3 See Lidy, 911 F.2d at 1077 (quoting Coffin v. Sullivan,
895 F.2d 1206, 1212 (8th Cr. 1990); Wallace v. Bowen, 869 F.2d
187, 192 (3d Cir. 1989)), cited in Tanner v. Secretary of Health &
Human Serv., 932 F.2d 1110, 1112 (5th Cr. 1991).

4 See Tanner, 932 F.2d at 1112 ("We have previously held
t hat benefits cl ai mants enj oy due process guarant ees, not the | east
of which is the right to question report drafters such as
Kal | enbach. Lidy v. Sullivan, 911 F. 2d 1075, 1077 (5th Cr. 1990).
Realizing this, the Secretary sets up as his sole |Iine of defense
the contention that Tanner wai ved her constitutional privilege by
not expressly asking to cross-exam ne Kallenbach." (citations
omtted)).
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opportunity to assert, specifically, Tanner's right of cross-
exam nation," and "[u]nder such circunstances, we cannot infer a
wai ver from [counsel's] failure to make an express denmand for
cross-exam nation." |d.
B

Subsequent |y, Tanner noved for attorney's fees under the Equal
Access to Justice Act, 28 U S C. § 2412(d), alleging that the
Secretary's position in the § 405(g) action had not Dbeen
substantially justified. |In response the Secretary argued that it
was reasonable for her to contend on appeal that Tanner had wai ved
her right to cross exam ne the vocational expert by failing to
request cross exam nation.?® According to the Secretary, our
rejection of her waiver argunent on appeal "was not preordained,
nor was it foreshadowed in any of this Court's prior opinions.” 1In
his report and recomendation the magistrate found that the
Secretary's wai ver argunent had been substantially justified, and
that Tanner's notion for attorney's fees should therefore be
denied.® The district court adopted the nagistrate's report and

recommendati on, and denied Tanner's notion for attorney's fees.

5 The Secretary failed to argue that her position in the
district court))that Tanner's right to due process was not
vi ol at ed))had been substantially justified. See Record on Appeal
at 152-54 (Defendant's Response to Plaintiff's Mdtion for Award of
Attorney's Fees and Expenses Under the Equal Access to Justice
Act) .

6 The magi strate failed to decide whether the Secretary's
position before the district court had been substantially
justified. See id. at 156-62 (Report and Recommendati on).
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Tanner appeal s, arguing that the Secretary's position in the
8 405(g) action was not substantially justified. Specifically,
Tanner contends that there was no basis in law or fact for the
Secretary's argunents (a) inthe district court))to the effect that
deni al of an opportunity to cross exam ne the vocational expert did
not violate Tanner's right to due process; and (b) before this
Court))to the effect that Tanner waived her right to cross exam ne
t he vocational expert by failing to request cross exam nation.’

|1

28 U.S.C. 8§ 2412(d)(1)(A) provides:

[A] court shall award to a prevailing party other than

the United States fees and ot her expenses . . . incurred

by that party in any civil action . . . including

proceedi ngs for judicial reviewof agency action, brought

by or against the United States in any court having

jurisdiction of that action, unless the court finds that

the position of the United States was substantially

justified or that special circunstances nake an award

unj ust.
Once the party seeking attorney's fees establishes that she is a
prevailing party, "the governnent nust pay . . . unless it is able
to prove that its position was substantially justified or special
circunst ances nake an award unjust."” Baker v. Bowen, 839 F.2d
1075, 1080 (5th G r. 1988).

In this case it is undisputed that Tanner is a prevailing

party, and the Secretary does not contend that special

circunstances neke an award of attorney's fees unjust.

! Al t hough Tanner's argunent touches on additional matters,
see Brief for Tanner at 11-13 (discussing errors commtted by the
ALJ), Tanner does not explicitly allege that the district court
erred in respects other than the foregoing (a) and (b). See id. at
1 ("Statenent of |ssues"), 13-16
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Consequently, we need only deci de whether the district court erred
by holding that the Secretary's position was substantially
justified. We review that holding for abuse of discretion. See
Pierce v. Underwood, 487 U.S. 552, 559, 108 S. C. 2541, 2547, 101
L. Ed. 2d 490 (1988).

The Suprene Court explains that the "connotation[] . . . nobst
natural ly conveyed by the phrase ["substantially justified"] is not
“justified to a high degree,' but rather “justified in substance or
in the main ))that is, justified to a degree that could satisfy a
reasonabl e person.” ld. at 565, 108 S. C. at 2550. "[T] he
governnent has the burden of showing that its position in every
stage of the proceedings was substantially justified by
denonstrating that its actions had a reasonable basis both in | aw
and fact." Baker, 839 F.2d at 1080.

A

Tanner contends the Secretary's argunent before the district
court))that no due process viol ati on occurred))was not substantially
justified. At the outset we note that neither the magistrate nor
the district court explicitly held that the Secretary's argunent
before the district court was substantially justified.?
Nevert hel ess, we construe the district court's denial of Tanner's

motion to hold inplicitly that the Secretary's position before the

8 Nei ther did the Secretary argue that her position before
the district court had been reasonabl e, even though she bore the
burden of proving substantial justification. See Record on Appeal
at 152-54 (Defendant's Response to Plaintiff's Mtion for Award of
Attorney's Fees and Expenses Under the Equal Access to Justice
Act) .
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district court was substantially justified. Tanner consistently
argued that the position taken by the Secretary was not
substantially justified, and in her objections to the magistrate's
report and reconmmendati on Tanner specifically drewattentionto the
Secretary's assertion before the district court that no due process
viol ati on had occurred.® The district court then denied Tanner's
motion for attorney's fees "after an independent review of the
record[,] a de novo determ nation of the issues, and consideration
of any objections filed therein." Record on Appeal at 171
(Judgnent) (enphasis added). W conclude that the district court
consi dered))and rej ected, al beit tacitly))Tanner's argunent that the
Secretary's position before the district court was not
substantially justified.

We al so concl ude that Tanner has not shown that ruling to be
an abuse of discretion. Tanner does not contend that the |aw,
prior to our decision in Lidy,!* clearly entitled her to an
opportunity to cross exam ne the vocational expert. Tanner nerely
asserts that no reasonabl e person woul d consider the ALJ' s conduct

to be fundanentally fair, and R chardson v. Perales, 402 U S. 389,

o See id. at 166 ((Objections to Report and Reconmendati on)
(arguing that nagistrate's report and recommendation "m sstates
. . . the position of the Secretary actually defended," and that
"[t]he Secretary, in the district court, did take issue with the
due process right of plaintiff to cross-exam ne the vocationa
expert").

10 Fol | owi ng our holding in Lidy))that a disability clai mant
is entitled to cross examne individuals whose reports are
consideredinthe disability determ nation))the Secretary abandoned
the argunent that due process had not been viol ated. See supra
part |.A
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91 S. . 1420, 28 L. Ed. 2d 842 (1971), upon which Tanner relies,

does not support that assertion. In Richardson the Suprene Court
hel d t hat
a witten report by a licensed physician . . . my be
recei ved as evidence in a disability hearing and, despite
an absence of cross-examnation . . may

constitute substantial evidence supportive of a ffnding

by the heari ng exam ner adverse to the clai mant, when t he

claimant has not exercised his right to subpoena the

reporting physician and thereby provide hinself with the

opportunity for cross-exam nation of the physician.
ld. at 402, 91 S. C. at 1428. Al though we eventually held that
Tanner had not waived her right to cross exam ne the vocationa
expert, see Tanner, 932 F.2d at 1113, prior to that holding it
woul d have been reasonable to argue that (1) Tanner "ha[d] not
exercised [her] right to subpoena the [vocational expert] and
thereby provide [her]self wth the opportunity for cross-

exam nation," Richardson, 402 U S. at 402, 91 S. C. at 1428; and
(2) therefore under Richardson due process was not violated by the
ALJ's consideration of the testinony of the vocational expert.
Ri chardson therefore does not support Tanner's argunent that the
Secretary's position before the district court was not

substantially justified,! and Tanner has not denobnstrated that the

district court abused its discretion.??

1 The ot her case cited by Tanner))Schwei ker v. MO ure, 456
us 188, 102 S . 1665, 72 L. EdJ. 2d 1 (1982)))is
di stinguishable on its facts because the issue there was the
inpartiality vel non of hearing officers under the Medicare
pr ogram

12 Tanner also contends that the Secretary's reliance on
Morris v. Bowen, 864 F.2d 333 (5th Cr. 1988), "was clearly
m spl aced.” We disagree. Mrris is factually distinguishable from
this case, but the Secretary did not argue otherw se. The
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B

Tanner al so contends that the Secretary's waiver argunent on
appeal was not substantially justified. The Secretary supported
that argunent by citing Coffin v. Sullivan, 895 F. 2d 1206 (8th Cr
1990), a disability case in which the Eighth Grcuit stated that
"if the claimant's attorney fails to object to the post-hearing
reports or remains silent when the opportunity to request cross-
exam nation arises, theright to cross-examnationis waived." |d.
at 1212. The Secretary also cited Hudson v. Heckler, 755 F.2d 781
(11th Cr. 1985), in which the Eleventh Crcuit held that a
disability claimant's "representative's failure to cross-exan ne
constituted a waiver of the right, and thus no due process
viol ation occurred." 1d. at 785. W held that those decisions
wer e di stingui shable, and did not support a finding of a waiver by
Tanner, because counsel for the claimants in Coffin and Hudson
failed to nake any objection at all, whereas Tanner's counsel
objected to the ALJ's description of Tanner's work experience.

In denying Tanner's notion for attorney's fees, the district
court held that

the Secretary was not unreasonable in relying upon the

Coffin and Hudson decisions as authority for [the]

position that Tanner had waived her right to cross

exam ne the vocational expert because her attorney had
not requested the right to cross exam ne the expert. The

Fifth Grcuit . . . distinguished Coffin and Hudson on
their facts because, in neither case, had the
representative replied to the ALJ's letters. |t was not

Secretary nerely accurately cited Mrris for the holding that
"procedural perfection in admnistrative proceedings [iS] not
required.” Record on Appeal at 51 (Menorandum in Response to
Plaintiff's Brief) (citing Mrris, 864 F.2d at 335).
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at all clear that this was a materi al factual distinction
until the Fifth Crcuit's decision in the present case.

Record on Appeal at 161 (Report and Recommendati on).

Tanner takes issue with the district court's hol ding, arguing
that our opinion on appeal "nmade it clear that the Secretary's
reliance on these decisions [Coffin and Hudson] had no basis in
fact." Tanner is mstaken. Although we distinguished Coffin and
Hudson on their facts, we did not hold that the Secretary's
reliance on those cases had no basis in fact, see Tanner, 932 F.2d
at 1113, and we are not of that opinion now. Although Tanner's
counsel objected to the ALJ's description of Tanner's work
experience, counsel never nentioned cross examnation and
explicitly stated that Tanner had no further objections. Those
facts provided a reasonable))if ultimtely unpersuasive))basis for
the Secretary's waiver argunent. Tanner has not established that
the district court abused its discretion by holding that the
Secretary's position was substantially justified.

1]

For the foregoing reasons, we AFFIRM the district court's

denial of Tanner's notion for attorney's fees under the Equa

Access to Justice Act.
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