IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4966
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

M CHAEL DEAN DeRI SO,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(C. A 93-457 (CR91-20044))

(February 10, 1994)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

M chael DeRi so appeal s the denial of his notion nade pursuant

to 28 U S.C 8§ 2255. Finding no error, we affirm

DeRi so and one co-defendant were charged in a three-count

" Local Rule 47.5.1 provides: "The publication of opinions that have no

precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined

that this opinion should not be published.



indictment with conspiring to possess with intent to distribute
mar i huana, knowi ngly and intentionally carrying a firearm during
and inrelation to a drug-trafficking offense, and being a felon in
possession of a firearm In accordance with a plea agreenent,
DeRi so pl eaded guilty to count one of the indictnment )) conspiring
to possess with intent to distribute mari huana.

Partially sustaining objections submtted by DeRiso, the
district court sentenced himto forty-one nonths' inprisonnent,
three years' supervised release, and a $50 special assessnent.
Al t hough DeRiso noved for appointnment of appellate counsel six
mont hs after he was sentenced, a tinely notice of appeal was not
filed by either DeRiso or his defense counsel. The district court
denied the notion for counsel, ruling that DeRi so had not alleged
sufficient grounds to permt an untinely appeal. Exam ning whet her
DeRi so should be allowed to appeal his conviction directly, this
court determned that it was without jurisdiction to enlarge the
time for filing an effective notice of appeal.

DeRi so subsequently filed, pro se, a notion for 8 2255 relief,
asserting that (1) his gqguilty plea was not voluntarily and
intelligently entered; (2) the district court erroneously failedto
advise him regarding double jeopardy; (3) the district court
erroneously departed upward from the sentencing guidelines; and
(4) the plea agreenent was breached. DeRi so suppl enented his
nmotion, adding an ineffective-assistance-of-counsel claim

The district court denied the § 2255 notion wi t hout conducting

an evidentiary hearing. DeRiso filed a tinely notion of appeal and



a request for appointnent of counsel. He received permssion to

proceed in forma pauperis, but the court denied his request for

appoi nted counsel .

.
A
DeRi so argues that his attorney was ineffective during the
sentencing portion of the crimnal proceeding, in violation of his
Si xth Amendnent rights. He contends that he woul d have received a
| esser sentence had his attorney provided adequate assistance by
objecting to the anount of drugs used in calculating his sentence.
DeRi so al so argues that had his attorney noted during the hearing
that he had been found not guilty in state court of possession of
twenty-five pounds of marihuana, the district court would not have
used that anmount in calculating his sentence.
To prevail on an ineffective-assistance-of-counsel claim a
def endant nust show that counsel's errors were so serious that he
was not functioning as the "counsel" guaranteed by the Sixth

Amendnent . Lockhart v. Fretwell, 113 S. C. 838, 842 (1993)

Judi ci al scrutiny of counsel's perfornmance nust be highly deferen-
tial, and courts nust indulge in a strong presunption that his
conduct falls within the w de range of reasonable professional

assi stance. Strickland v. WAshington, 466 U S. 668, 687 (1984).

Al so, the novant nust affirmatively plead the actual resulting

prejudice, see H Il v. Lockhart, 474 U S. 52, 60 (1985), and nust

denonstrate such prejudi ce by show ng that counsel's errors were so



serious that they rendered the proceedings unfair or the result
unrel i abl e. Fretwell, 113 S. C. at 844. I n addressing an
i neffective-assi stance-of -counsel cl ai minanon-capital sentencing
case, the court nust determne whether there is a reasonable
probability that, but for counsel's errors, the sentence woul d have

been significantly | ess harsh. Spriggs v. Collins, 993 F. 2d 85, 88

(5th Gr. 1993). A nere show ng of deficient performance is not
enough for relief; the prejudicial result nust be reflected in the
sentence. |d. at 90.

In this instance, DeRiso specifically argues that he was
deni ed effective assistance of counsel because his attorney failed
to object to the calculation of his sentence based upon the | arger
anmount of mari huana found to be involved in the conspiracy. He
argues, as the resulting prejudice, that he woul d have received a
| esser sentence if the court had been advised by his attorney that
he had been found not guilty of the mari huana conspiracy in state
court.

During the plea colloquy, DeR so agreed that the conspiracy
i nvol ved twenty-five pounds of marihuana. The court reiterated
that offense twice and noted what the governnent had to prove for

a conviction, ensuring that DeRi so understood the nature of the

char ge. Additionally, DeRiso signed a factual resune and plea
agreenent that listed twenty-five pounds as the anount of drugs
involved in the conspiracy. Therefore, DeR so has not shown a

reasonabl e probability that such objections would have resulted in

asignificantly |l ess harsh sentence. As such, DeRi so has not shown



that he suffered prejudice. See Spriggs, 993 F.2d at 90.

B
DeRi so challenges the district court's inposition of a
sent ence based upon twenty-five pounds of nmarihuana instead of the
three pounds found in the car at the tinme of his arrest. DeRiso's
claim does not fall within the narrow anbit of § 2255 review
"Relief under . . . 8 2255 is reserved for transgressions of
constitutional rights and for a narrowrange of injuries that could

not have been raised on direct appeal and would, if condoned,

result in a conplete mscarriage of justice." United States V.
Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). "A district court's

techni cal application of the Quidelines does not give rise to a
constitutional issue.”" 1d. Therefore, DeR so's sentence nay not

be chall enged by this notion.

C.

DeRi so argues that he entered into the plea agreenent under
the assunption that the plea related to three pounds of mari huana.
DeRi so further disputes the governnent's contention that the
twenty-five pounds of marihuana constituted the offense of
conviction or at the very least relevant conduct under
US S G § 1B1.3.

The governnent argues that a breach of a plea agreenent my
not be attacked collaterally unless it resulted in sonme constitu-

tional infraction. A guilty plea based upon a breached plea



agreenent may be subject to collateral attack under 8§ 2255 because

t he defendant pleads guilty under false pretenses. United States
v. Cates, 952 F.2d 149, 151 (5th Gr. 1992). "A guilty plea, if
i nduced by prom ses or threats which deprive it of the character of
a voluntary act, is void." Id.

DeRi so has not denonstrated that the plea agreenent was not
fulfilled. As discussed previously, the agreenent indicated that
the amount of drugs involved in the conspiracy was twenty-five
pounds, and nowhere in the agreenent is there a nention of three
pounds. DeRiso has not alleged that the governnent prom sed him
that the sentence would be based upon three pounds. Thus, this
argunent is without nerit.

AFFI RVED.



