IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4946
Summary Cal endar

TERRY JEROME BECK
Pl ai ntiff-Appellant,
V.
JIMW E. ALFORD, ET AL.,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Eastern District of Texas
(91- Cv-599)

(July 27, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges."
EDITH H JONES, G rcuit Judge:

The district court granted judgnent as a matter of |aw
during the course of a jury trial in which inmte appell ant Beck
contended that he was subjected to excessive use of force by
various prison guards on July 6, 1991. Because Beck's evidence,
t aken al t oget her, suggests that if he was subjected to the type of
force he asserts, his injuries would in all probability have been

nore than de mnims, we nmust reverse and remand.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published



Beck asserts that he was subjected to a pre-arranged
attack by several prison guards as he was being escorted to the
shower on the norning of July 6. The notives for the assault were
allegedly racial and retaliatory for his having struck a prison
guard a few days earlier. He alleges that the officers contrived
a provocation by him then slamed himto the ground, junped on his
back and fastened hand cuffs and leg cuffs extrenely tight around
his linbs. He alleges that he has experienced conti nui ng back pain
and nunbness in his hands and fingers follow ng the incident.

What | ed the district court to grant summary j udgnent was
the | ack of objective nedical evidence corroborating Beck's claim
of injury.! A videotape of Beck's exam nation by Nurse Burris
i mredi ately follow ng the incident reveals no evidence of swelling
in the wists or bleeding or bruising. Simlarly, Dr. Ford
exam ned Burris two to three weeks after the incident and found no
swelling, limtation of circulation in the hands, or objective
proof of injury. Dr. Ford did, however, prescribe nuscle rel axants
for appellant. Further, an inmate testified, contrary to the
vi deot ape, that appellant was bl eeding after the assault occurred.

The district court believed that w thout any objective

proof of "injury," Beck was not entitled to take his case to a jury

even after the Suprene Court's decision in Hudsonv. McMIlian, 112

S. . 995 (1992), and this court's decision in Knight v. Caldwell,

L In their zeal to present this question to the appellate court, the

state of Texas apparently chose to waive the qualified inmunity defense. See,
e.g., Rankin v. Klevenhagen, 5 F.2d 103 (5th Cr. 1993).




970 F.2d 1430 (5th Gr. 1992), cert. denied, 113 S. C. 1298

(1993). We agree that foll owm ng Hudson, proof of injury that is no
nmore than de minims is ordinarily insufficient to state a Section
1983 cl ai mfor excessive force under the ei ghth anendnent. (Eighth
anmendnent . . . not violated by de m ni nus uses of physical force,
provided the force is not repugnant to the consci ence; Hudson, 112
S. . at 1000.) To say this is not, unfortunately, to inplenent
arequirenent that injury is necessarily de mnims unless thereis
sone obj ective nedical evidence supporting its existence. Hudson
clearly contenplates that sonme injuries inflicted by prison guards
mght be mnimal although they are still constitutionally
cogni zable. 1d. Instead, in determ ning whether the guards used
force in a good faith effort to maintain or restore discipline, or
maliciously and sadistically to cause harm this court,

interpreting Hudson, has identified several relevant factors:

1. The extent of the injury suffered;
2. The need for the application of force;
3. The rel ati onshi p between the need and t he anount of

force used;

4. The threat reasonably perceived by the responsible
officials; and

5. Any efforts made to tenper the severity of a
forceful response. Hudson v. MM llan, 962 F. 2d 522, 523 (5th Cr

1992) (on remand fromthe Suprene Court). The constitutional test
therefore balances the injury along with the circunstances of the

use of force. If the injury clainmed is de mnims or if the




circunstances alleged by a plaintiff shows that no nore than a de
mnims injury could have occurred, Hudson would not support a
section 1983 claim |If, however, there are allegations of injury
together with circunstances that suggest that nore than de mnims
injury could have occurred, or that the use of whatever force there
was woul d shock the conscience, the stage is set for a credibility
contest, and the case should go to a finder of fact.

This court is extrenely synpathetic to the plight of
district courts in the wake of Hudson. The court has carefully
considered the possibility that absent objective nedical proof of
injury, a prisoner's section 1983 excessive force clai mshould not
be sent to the factfinder. W cannot conclude that Hudson |eft
roomfor such a wei ghing of the evidence on summary j udgnment unl ess
all of the facts and circunstances denonstrate clearly de mnims
injury or the type of assault, e.qg., a push or slap, fromwhich no
nmore than de minims injury could result.

We are also unable to uphold the dism ssal of Oficer
Ki ng, because a prison guard nay be held |iable if the observes an
unconstitutional assault and fails to intervene to stop it. See,

e.q., Hale v. Townl ey, F.3d _ (5th Cr., My 3, 1994).

For these reasons, the judgnent of the district court is
REVERSED and the case is remanded for further proceedings.
REVERSED and REMANDED



