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EDI TH H JONES, Circuit Judge: ™
Frankl i n Danny Roener appeal s his conviction and sent ence
for bank fraud conplaining that (1) there was i nsufficient evidence
to support his conviction, (2) the district court erred by limting

time at trial for opening and closing statenents, and (3) the

District judge for the Eastern District of Texas, sitting by
desi gnati on.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and burdens on the |ega
profession.” Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be published



district court erred in sentencing Roener to restitution. Finding
no error below, we affirm
BACKGROUND!

The evidence presented at trial indicated that the
Charles L. Mayer famly owned a 92-acre tract of l|and |ocated
adjacent to the Red River in Shreveport, Louisiana. The Mayer
famly was interested in selling the | and, and Roener was to act as
a broker and find a buyer in exchange for a 5% conm ssi on.

Duncan Ragsdal e, one of Roener's old college friends,
entered into a sales agreenent with the Mayer famly for $3.015
mllion. However, Ragsdal e had difficulty obtaining financing and,
despite several extensions, did not close the deal within the tine
limts set forth in the sales agreenent. Accordingly, the Mayer
famly cancell ed the agreenent wth Ragsdal e.

Si x days |l ater, the Mayer fam |y grant ed Roener an option
to purchase the land for $3.2 million, with an understanding that
t he Mayer fam |y nmenbers woul d receive $3 m I lion, | eaving $200, 000
as Roener's conm ssion. On March 28, 1985, the Myer famly
executed a deed transferring the property to Scoggins |sland
Devel opnment Conpany ("SI DC'), a Loui siana corporation, 95%of which
was owned by Roener's father with the remai ning 5% equal |y divi ded
between trusts for each of Roener's two children. On the sane day
that SIDC acquired the land fromthe Mayer famly for $3.2 mllion,

SIDC re-sold the land for $5.4 nmllion to Diversified |Investnent

L The facts are presented here in the Iight nost favorable to the jury's
verdict. See United States v. Gonzal es, 866 F.2d 781, 783 (5th Gir.), cert. denied,
0

790 U.S. 1093 (1989).




Real Estate Venture One ("D REVO'), a partnership consisting of
SIDC and Diversified I nvestnent Conpany.

DI REVO purchased the land in order to devel op upscale
t ownhouses, a hotel, and an acconpanyi ng shopping center. To
finance the project, DIREVO obtained a $9.6 mllion acquisition and
devel opnent | oan from Liberty Federal Savings & Loan ("Liberty
Federal "). The | oan agreenent included a Net Profits Participation
Agreenent whereby Liberty Federal would share in 50% of the net
profits realized fromthe project.

DI REVO used $5 mllion of the | oan proceeds to purchase
t he | and, paying SIDC the renmai ni ng $400, 000 with a prom ssory note
fromD REVO. DIREVO distributed the $1.8 mllion profit pursuant
to SIDC s instructions; anong ot her things, $250,000 repaid a bank
| oan of Roener's father; $125,000 repaid a Roenmer bank | oan;
$200,000 went to partners of Diversified Investnent Conpany;
$150, 000 to Duncan Ragsdal e; $225,000 to Scopena Plantation, a
Roener fam |y partnership; and $600, 000 to purchase certificates of
deposit in the nane of SIDC

The difference in price between the two sales was
concealed from Li berty Federal. Although all parties understood
that there would be two transfers of the property, Roener and
Ragsdal e told Liberty Federal that this was necessary because of a

title problem with the land.? Roener specifically told Liberty

2 At one tinme, the Red River traversed the property. Since the State of

Loui si ana cl ai ms ownership of the beds of all navigable waterways, the river bed
clouded the title to the property. Roemer and Ragsdale told Liberty Federal that
this probl emwoul d be cured by a boundary agreenment between SIDC and the State. The
story told to Liberty Federal was that SIDC, an intermediary corporation used
because of the nunber of Mayer fanmily relatives, was to deed four acres to the State
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Federal that there would be no difference in price between the two
transfers. Additionally, the |oan package submtted to Liberty
Federal contained an appraisal -- relied upon by Liberty Federal --
that valued the undevel oped property at $5.4 mllion. Wi | e
hol ding an option to purchase the land for $3.2 nillion, Roener
told the appraiser that there were no offers or contracts on the
property.

After DIREVO acquired the property, Roener contacted
Bruce Logan, Roener's old friend and the manager of Logan & Logan
Construction Conpany. Roener asked Logan if he would be interested
in serving as the general contractor for streets, drainage, water,
and sewer |lines and in having a partner. Roener explained to Logan
that he could not take out any noney directly, but was interested
in getting noney indirectly through soneone el se. DI REVO and Logan
& Logan negotiated construction contracts for about $1.6 mllion.
Logan secretly agreed with Roenmer that he would take a $200, 000
profit and the remaining profit would be paid to Roener through
Joshua Investnent Corporation ("Joshua Investnent"). Thi s
agreenent was l|later nenorialized just before the final accounting
in an undated letter between Logan and Joshua I nvestnent. The
agreenent stated that Logan woul d pay Joshua I nvestnent a finder's
fee for the contract consisting of all profits over $200, 000.

Roener subsequently purchased a ot to build a honme and

asked Logan to build the house using his share of the construction

i n exchange for the State relinqui shing any claimto the property. SIDC would then
deed clear title to D REVO
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contract profits. On paper, Logan was building the house for
Joshua Investnent, which took title to the hone. Roenmer and his
w fe designed the house and noved in when it was conpl et ed.

During the constructi on phase, Roener told Logan that he
was having famly financial problems and needed $20, 000
i medi ately. Roener instructed Logan to make a check payable to
| nnovative Data Systens ("IDS'), a conpany run by Roener's sister
and brother-in-Iaw The check was cashed by IDS, and IDS
imedi ately sent a check for $30,000 to R O1. Educational
Servi ces, a conpany owned by Roener's father.

At the final accounting on the construction contract,
Logan & Logan realized its profit of $200,000. After deducting the
$40,000 paid to IDS and $224,985 for the house, a check made
payable to Joshua |Investnment for $142,606 representing the
remai ning profit was given to Roener and deposited into a Joshua
| nvest nent account. The next day Joshua I|nvestnent transferred
$100,000 to Statewi de Teaching Aids as funding for a loan in
connection with an option to purchase in favor of Roener's father.
The remai ni ng noney was used by Joshua I nvestnent to pay corporate
bills.

In 1986, the Federal Home Loan Bank Board Exam ners
criticized the DIREVO |oan and ordered a test appraisal on the
property. The appraisal valued the property at $2.6 mllion and
also disclosed the difference in consideration between the two
transfers on the day of the |oan closing. Li berty Federal was

closed in April 1987 at which tine the DIREVO | oan was in default,



the last paynent having been nmade in July 1986. For ecl osure
proceedi ngs fol | owed, seeking recovery of the i ndebt edness of $10.2
mllion, which resulted froma sheriff's sale of the property. The
total loss to Liberty Federal (and the Federal Deposit |nsurance
Corporation) on the DIREVO | oan as of Roener's sentenci ng date was
$13, 749, 744. 86.

Roener and two co-def endants were charged with conspiracy
and bank fraud. Roener was convicted of bank fraud; his two co-
defendants were acquitted of all charges. The district court
sent enced Roener to two years of inprisonnent, a $20,000 fine, and
restitution of $2,421,591 plus interest.

DI SCUSSI ON
A.  Sufficiency of the Evidence

Roener appeals his conviction on sufficiency grounds
claimng that (1) there was no testinony that he intended to
decei ve the bank regarding the difference in price between the two
sales and (2) there was no schene to defraud Liberty Federal. W
find Roener's clainms to be without nerit.

W review clainms of insufficiency of evidence by
det er m ni ng whet her, when viewed in the |ight nost favorable to the
jury's verdict, any rational jury could have found the evidence to
establish all essential el enents of the of fense beyond a reasonabl e

doubt . See United States v. Gonzales, 866 F.2d 781, 783 (5th

Cr.), cert. denied, 790 U S. 1093 (1989). Roener was convicted

for bank fraud pursuant to 18 U. S. C. § 1344, which makes it ill egal

for a person know ngly to execute a schene or artifice to defraud



a federally insured financial institution or "to obtain any of the
moneys, funds, credits, assets, securities, or other property owned
by, or under the custody or control of, a financial institution, by
means of false or fraudulent pretenses, representations, or
prom ses. " 18 U S.C. § 1344. When viewed in the |ight nost
favorable to the jury's verdict, nore than sufficient evidence was
presented to indicate that Roener intended to deceive Liberty
Federal regarding the difference in price between the two sal es of
the property and that he schened to defraud Liberty Federal.
First, the prosecution presented evidence i ndi cating that
Roener intended to deceive Liberty Federal regarding the
differences in price. Janes Hague, the owner of Liberty Federal,
questioned Roener about the two transactions. Roener falsely
assured himthat there was no difference in consideration between
the two. There was al so testinony that Roener m sl ed t he aut hor of
the appraisal of the property by telling himthat there were no
offers or contracts on the property. At that tinme, however, Roener
was holding an option to purchase the property for $3.2 mllion.
Liberty Federal later relied upon this appraisal. Additionally,
Duncan Ragsdale testified that Roener's original plan was that
Ragsdal e act as an internediary for Roener rather than SIDC. (R
8:94-98; 125-26) That plan was abandoned when Ragsdal e was unabl e
to obtain financing. Roener enphasized to Ragsdal e the inportance
of Ragsdale's not nentioning the option contract price to any
prospective lending institution or to Charles Mayer. (R 8:110-11)

As a result, Liberty Federal never knew of the difference in



prices. There was anple evidence that Roener intentionally
decei ved Liberty Federal in this regard.

Further, Roener negotiated a Net Profits Participation
Agreenment with Liberty Federal apportioning to the institution 50%
of the profits upon devel opnent of the Mayer property. Roener then
mani pul ated friends, famly, and their various conpanies in order
to suck his profits fromthe front end of the transaction, diluting
Liberty Federal's interest. As one exanple of the schene, Roener
entered into a construction agreenent with Logan whereby Logan
woul d receive $200,000 and Roermer would receive the rest of the
profit, which was paid to Joshua I nvestnent rather than directly to
Roener . (R 14:797) The evidence overwhel m ngly denonstrated
t hat Roener schened to defraud Liberty Federal.

B. Limtations on Opening and O osing Statenents

The district court limted opening statenents by the
three defendants to a total of 15 mnutes, allow ng Roener only
five mnutes to present his opening argunent; the court gave Roener
thirty mnutes for closing argunent. This court reviews a district
court's inposition of tinme limts for abuse of discretion. See

United States v. Mye, 951 F.2d 59, 63 (5th GCr. 1992). The

governnent asserts that Roener did not object to these |limts at
trial, therefore inplicating this court's review under the plain
error standard. Regardless of which standard of review is used,
the district court did not abuse its discretion by setting tine
limts for opening and closing statenents. The tine allotted to

counsel s' statenents is within the discretion of the trial court.



See id. It is noteworthy that Roener's two co-defendants operated
at the sanme trial under the same tine constraints and both were
acquitted. Their defenses were not harnmed by the court's
inposition of tinme limts for opening and cl osing statenents. W
find no error.
C. Restitution
This court reviews particular awards of restitution for

abuse of discretion. See United States v. Chaney, 964 F.2d 437,

451-52 (5th Gr. 1992). Roener argues that the district court
failed to consider properly the factors set out in 18 U S C 8§
3664, which requires that the district court "shall consider the
anount of the loss sustained by any victim as a result of the
of fense, the financial resources of the defendant, the financi al
needs and earning ability of the defendant and the defendant's
dependents, and such other factors as the court deens appropriate.”
See 18 U.S.C. 8§ 3664. Roener presented evidence at his sentencing
hearing that his net worth was -$173,000 to -$200, 000. The
di strict judge neverthel ess ordered over $2 million inrestitution,
apparently based primarily upon Roener's exceptional educationa
and busi ness background. Roener has an under graduat e degree and an
MBA from Harvard University and a history of successful political
and business activity. Hi s business acconplishnents include
experience with nunerous fam |y busi ness enterprises and consulting
work with various outside conpanies, sone of them involving
international expertise. Roener also testified to having business

or escrow accounts in various foreign countries, including two in



Switzerl and. The district court found Roener to be "a bright,
abl e, conpetent individual" with a very good future.

A defendant's indigence at the tinme of sentencing is
generally not considered a bar to the requirenent of restitution.

See United States v. Ryan, 874 F.2d 1052, 1054 (5th Cr. 1989).

Al though the district court's inposition of over $2 mllion in

restitution nmay be onerous, the judge conscientiously considered

the pertinent statutory factors in 18 U S.C. 8§ 3664. The district

court did not abuse its discretion in requiring Roener to pay a
large sumin restitution for his crine.
CONCLUSI ON

For the foregoi ng reasons, we AFFI RMthe judgnent of the

district court.
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