IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4940
Conf er ence Cal endar

DELLA M LANTZ,
Pl ai ntiff-Appellant,
ver sus

SHRM CATERI NG SERVI CES, | NC.
and GULF PERSONNEL SERVI CES | NC.

Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Louisiana
USDC No. 2:91-CV-1033
(January 5, 1994)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Della M Lantz argues that the district court erred by
concl udi ng that she was not a seaman, by summarily determ ning
that the MV TORTUGA was not a "vessel" as a matter of |aw, and
by determ ning that she was not permanently assigned to a vessel
or fleet of vessels at the tinme of her accident.

"[ S] eaman st atus under the Jones Act is a question of fact

for the jury." MDernott Int'l, Inc. v. Wlander, 498 U S. 337,

355, 111 S.C. 807, 112 L.Ed.2d 866 (1991). However, "summary

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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j udgnent nay be appropriate when there is no evidence from which
reasonabl e persons m ght draw conflicting inferences on any of

the el ements of the seaman test."” Ducote v. V. Keeler & Co., 953

F.2d 1000, 1002-03 (5th Cr. 1992). This Court reviews the
district court's ruling on a notion for summary judgnent de novo.

Ladue v. Chevron, U S A, Inc., 920 F.2d 272, 273 (5th G

1991). The evidence and any inferences are viewed in the |ight

nost favorable to the party opposing the notion. day v. Union

Carbi de Corp., 828 F.2d 1103, 1104 (5th Gr. 1987).

To qualify as a Jones Act seanman, a worker nust: (1) be
permanent|ly assigned to or performa substantial part of her work
on a vessel in navigation or an identifiable fleet of vessels and
(2) performduties which contribute to the function of the
vessel, the acconplishnment of its mssion, or the operational

wel fare of the vessel. O fshore Co. v. Robison, 266 F.2d 769,

779 (5th Cr. 1959), adopted in pertinent part, MDernott, 498

U S at 354-55. "The standard for determ ning seaman status for
pur poses of mai ntenance and cure is the sane as that established

for determ ning status under the Jones Act." Hall v. D anond M

Co., 732 F.2d 1246, 1248 (5th Cr. 1984).

"The inquiry into seaman status is of necessity fact-
specific; it will depend on the nature of the vessel, and the
enpl oyee's precise relation to it." MDernott, 498 U S. at 356.
"The key to seaman status is enploynent-related connection to a
vessel in navigation." |d. at 355.

"The term in navigation' means engaged in an instrunent of

comerce and transportation on navigable waters.” WIllians v.
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Avondal e Shi pyards, Inc., 452 F.2d 955, 958 (5th Gr. 1971)

(internal quotation and citation omtted). "[A] ship undergoing

sea trials is not "in navigation' for purposes of the Jones Act.

Reynolds v. Ingalls Shipbuilding Div., Litton Systens, Inc., 788

F.2d 264, 267 (5th Cir.) cert. denied, 479 U S. 885 (1986). "For

there to be a seaman, there nust first be a ship. And an
i nconpl eted [sic] vessel not yet delivered by the builder is not
such a ship." WIllians, 452 F.2d at 958.

Lant z does not dispute that, at the tinme of her alleged
injury, the MV TORTUGA was not yet delivered to the U S. Navy
and was engaged in a sea trial. Therefore, the MV TORTUGA was
not a vessel in navigation, and Lantz does not qualify as a
seaman under the Jones Act or under the general maritine |aw

Lantz was not assigned to an identifiable fleet of vessels.
A "fleet" is an identifiable group of vessels acting together or

under one control. Barrett v. Chevron, US. A, Inc., 781 F.2d

1067, 1074 (5th Gr. 1986) (en banc). A "fleet" is not "any
group of vessels an enpl oyee happens to work aboard." |d.

According to her affidavit, Lantz had been assi gned by SHRM
to work on Odeco's OCEAN AMERI CA, the MV TORTUGA, and Western
Conmpany of North America's NNKE |I. Denise Aery-Clews, clains
adm nistrator for SHRM stated in her affidavit that "Lantz was
part of a | abor pool whose work assignnments depended on which
SHRM custoner required catering and rel ated services at a
particular tine."

The district court's conclusion that Lantz is not a seaman

was correct. The defendants established that there is no genui ne
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issue of material fact for trial concerning Lantz' seaman status
and that they are entitled to judgnent as a matter of |aw

AFF| RMED.



