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PER CURI AM !

Janes Sl oan appeals the sentence he received upon pleading
guilty to one count of possession of a firearm by a convicted
felon. We AFFIRM

| .

Sl oan and his uncle, Howard G over, net at a restaurant on the
ni ght of March 21, 1992 (a Saturday). Wile they were outside,
Sl oan saw G over's Ruger revolver in Gover's truck. Wen d over

left the restaurant, sone tine after Sl oan, a wi ndow of his truck

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



had been broken, and the firearmstolen. He reported the theft to
the police. Less than two days later, on Mnday at 9:00 a.m,
Sl oan pawned a revol ver, which the police identified as A over's by
its serial nunber. When questioned about the revolver, Sloan
denied stealing it, and said he had i nstead bought it froma "rock
head" (a crack addict) for either $15 or $20.2

Sl oan pleaded guilty to a one-count information charging him
with violating 18 U S.C. 8 922(g)(1) (felon in possession of a
firearm. After the PSR was conpleted, but before sentencing,
Sloan pleaded quilty to unrelated state charges of attenpted
burglary of an inhabited dwelling (the state charge). On the state
charge, he was sentenced to two years hard |abor, the first six
months to be served w thout parole, probation, or suspension of
sent ence.

After Sl oan was sentenced on the state charge, the PSR was
revised to reflect that charge. Its addition increased Sloan's
crimnal history category from V to Vi. H s offense |evel was
determned to be 16, calculated using a base offense |evel of 14
for the § 922(g)(1) violation, see U S . S.G 8§ 2K2.1(a)(6), with a

t wo- poi nt enhancenent because the firearmwas stolen.® U S . S. G §

2 The probation officer who prepared the Presentence
I nvestigation Report (PSR) found this statenent wunconvincing,
especially in light of strong circunstantial evidence that Sloan
had stolen the gun (e.g., several people reportedly told d over
that they had seen Sl oan near the truck on the night of the theft,
carrying a hammer and a paper bag).

3 At sentencing, Sloan objected to this addition, contending
t hat because he did not know the firearmwas stolen, the two point
addition was erroneous. The district court overruled this

obj ection, and Sl oan does not raise the issue on appeal.
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2K2.1(b)(4). Because Sl oan persisted in denying that he had stol en
the gun from d over, despite strong evidence to the contrary, the
PSR recommended that Sloan not be granted an adjustnent for
acceptance of responsibility, despite his guilty plea.

Wth a crimnal history category of VI and an offense | evel of
16, the guideline range of inprisonnent is 46-57 nonths. The PSR
suggested that the court consider an upward departure, because
Sloan's crimnal history score did not adequately reflect the
seriousness of his past crimnal conduct, nor the strong |i kel i hood
that he would commt other crinmes. See U S.S.G § 4Al. 3.

At the sentencing hearing, Sloan objected to being denied a
two-point reduction in his offense |evel for acceptance of
responsibility. See U S.S.G 3El.1(a). In fact, he contended that
he should have received an additional one-point reduction under
US S G 8 3EL. 1(B)(2) (providing for additional reduction when a
t wo- poi nt reduction is nmade under § 3El.1(a), and other conditions
are satisfied). And, Sloan requested that the district court take
into account the sentence he had recently received on the state
charge. He requested that the court inpose the federal sentence
concurrently with his state sentence.

The district court refused to nake an acceptance of
responsibility adjustnent, but declined to depart upward. The
district court calculated Sl oan's sentence by determ ni ng what the
sentence would be if his crimnal history category were V instead
of VI (i.e., if the state charge had not been added). Thi s

resulted in a range of 41 to 51 nonths. Sloan was sentenced to 51



months inprisonnment, to be served consecutively to the state
sentence, followed by three years supervised rel ease.
1.

Sl oan contends that the district court erred in failing to
award hima three-point reduction for acceptance of responsibility
under U.S.S.G 88 3El.1(a) and (b)(2), and in applying U S. S.G 8§
5GL. 3(c), which, he wurges, mandates that nost of his federal
sentence run concurrently to his state sentence.

A

The district court refused to reduce Sl oan's of fense | evel by
two points for acceptance of responsibility under 8§ 3El1.1(a),
because Sl oan had falsely denied rel evant conduct, i.e., that he
stole the firearm from d over. W review the district court's
determ nation of relevant conduct for clear error. United States
v. Bryant, 991 F.2d 171, 177 (5th GCr. 1993). But, its ruling on
accept ance of responsibility receives even nore deferential review,
under a standard nore lenient than clear error. United States v.
Ainsworth, 932 F.2d 358, 362 (5th Gr.), cert. denied, = US _ |
112 S. Ct. 346 (1991).

1

Sl oan contends that he was entitled to an acceptance of
responsibility reduction because he pleaded guilty. Pl eadi ng
guilty "prior to the comencenent of ¢trial[,] conbined wth
truthfully admtting the conduct conprising the offense of
convi ction" IS "significant evi dence" of acceptance  of

responsibility. US. S .G 8§ 3E1.1, comment. (n.3). Neverthel ess,



"this evidence nmay be outweighed by conduct ... that s
i nconsi stent with such acceptance of responsibility. A defendant
who enters a guilty plea is not entitled to an adjustnent [for
acceptance of responsibility] as a matter of right." 1d., quoted
in United States v. Calverly, 11 F.3d 505, 514 (5th CGr. 1993).
The district court determned that Sloan had acted
i nconsistently with acceptance of responsibility by not admtting
that he had stolen the firearm It determ ned that the theft was
rel evant conduct wunder U S S. G § 1Bl1.3(a).* Further, it
determ ned that Sloan had fal sely denied stealing the gun, stating
that he had bought it from a drug addict. The court applied
US S G 83ELlL. 1, cooment. (n.1) (Defendant who "fal sely denies ...
rel evant conduct that the court determ nes to be true has acted in
a manner inconsistent with acceptance of responsibility."), and
denied the reduction.?® Whet her Sloan "clearly denonstrate[d]
acceptance of responsibility is a question of fact, and the
district court's finding on that issue wll be overturned only if
it is without foundation." Calverly, 11 F.3d at 513-14 (citing
United States v. Perez, 915 F.2d 947, 950 (5th G r. 1990)). That

is not the case here.

4 US S. G 8§ 1B1.3(a) defines relevant conduct as "all acts...
commtted... by the defendant... that occurred during the
comm ssion of the offense of conviction, in preparation for that
offense, or in the course of attenpting to avoid detection or
responsibility for that offense...."

5 The court stated that Sloan's denying that he stole the gun,
despite "strong circunstantial evidence,... causes him to | ose
those two points [for acceptance of responsibility]."
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2.

Sl oan al so contends that the district court erred in failing
to grant him an additional one-point reduction for acceptance of
responsi bility, pursuant to 8 3E1l.1(b)(2). That section provides
for the additional point if, inter alia, the defendant qualifies
for a reduction for acceptance of responsibility under 8§ 3E1.1(a).
US S G 8 3EL.1(b)(1); see United States v. Tello, 9 F.3d 1119,
1123-24 (5th Gr. 1993) (discussing 8 3E1.1(b)). Because Sloan did
not so qualify, 8 3ELl.1(b) is inapplicable.

B

Sloan maintains that the district court erred in applying
US S G 8 5GL 3(c), inthat it inposed a consecutive, rather than
a concurrent, sentence. W "wi |l uphold a sentence unless it was
i nposed in violation of law, inposed as a result of an incorrect
application of the sentencing guidelines; or outside the range of
t he applicabl e sentencing guideline and ... unreasonable.” United
States v. Howard, 991 F.2d 195, 199 (5th Cr.), cert. denied,
Uus _, 114 S. C. 395 (1993), quoted in United States v. Hayner,
995 F.2d 550, 552 (5th Gr. 1993). Sloan clainms an incorrect
application of the guidelines; we disagree.

When sentenced in district court, Sloan was subject to an
undi scharged term of inprisonnment (approximately 23 of 24 nonths
remai ned to be served on his state charge, the first six to be

wi t hout parole). Accordingly, Guidelines 8 5GL.3(c) applied.® It

6 US S G 8 5CGL 3 provides for sentencing a defendant subject
to an undi scharged termof inprisonnent. It has three subsections,
of which only subsection (c) applies. Subsection (a) deals wth

-6 -



st at es:

(Policy Statenent) ... the sentence for the instant

of fense shall be inposed to run consecutively to

the prior undischarged termof inprisonment to the

ext ent necessary to achi eve a reasonabl e

i ncremental punishnent for the instant offense.’
The PSR had increased Sloan's crimnal history category to Vi
because of the state charge, resulting in a range of 46-57 nonths.
As stated, however, the court calculated Sl oan's 51-nonth sentence
using a crimnal history category of V -- effectively renoving the
state charge from Sl oan's guideline calculation. As also stated,
a 51-nonth sentence is at the top end of the range applicable to a
crimnal history category of V and an offense level of 16. Based
on our review of the record, this appears to be a "reasonable
i ncrenmental punishnment” under 8 5GL. 3(c).

Finally, the fact that the district court inposed this

sentence consecutively to the state sentence is not error. As we
recently stated, "it is within the district court's discretion to

i npose a consecutive sentence" under 8 5Gl.3(c). United States v.

Warren, No. 93-4227, at 2 (5th Gr. Dec. 22, 1993) (unpublished).

offenses commtted while the defendant was serving a term of
i npri sonnent ; subsection (D), wth undischarged terns of
i nprisonnment resulting fromoffenses "fully taken into account in
the determ nation of the offense level for the instant offense".
US S G 8 5GlL 3(b) (enphasis added). To the extent that the state
of fense was taken into account in calculating Sloan's sentence, it
was used to increase his crimnal history category, not his offense
level. This court recently held that 8§ 5Gl.3(b) does not apply
when the offense resulting in the undi scharged sentence is taken
into account only in the defendant's crimnal history cal cul ation.
I n such cases, 8§ 5GL.3(c) applies. United States v. Warren, No. 93-
4227 (5th Gr. Dec. 22, 1993) (unpublished).

! At the sentencing hearing, the district court heard testinony
fromthe probation officer, regarding the application of 8§ 5GI1. 3.
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And, "[w] hile note 4 of the coomentary to 8 5GL.3(c) offers sone
direction on the determnation of a defendant's sentence, the
extent to which the sentence runs consecutively to the unexpired
termis ultimately wwthin the district court's discretion.” 1d. at
n.1 (citing United States v. Headrick, 963 F.2d 777, 782 (5th GCr.
1992)).
L1l

For the foregoing reasons, the sentence inposed by the

district court is

AFF| RMED.



