IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4921
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
LU S MANUEL ORTI Z- M RANDA,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:91-CR-133-6
(January 6, 1994)

Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Ortiz argues that the district court erred in denying his
nmotion for the appoi ntnent of an expert w tness pursuant to 18
U.S.C. § 3006A(e)(1).

Upon making a finding that the services of an expert are
necessary, the district court may authorize counsel, on behalf of
a person who is financially unable to retain the services, to
obtain them at governnent expense. 18 U . S.C. § 3006A(e)(1). The

Gover nnment concedes that Otiz neets the financial eligibility

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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requi renents of the provision. The determ nation whether the
services are "necessary to an adequate defense" nust be nade on

"a case by case basis." United States v. Wllians, 998 F.2d 258,

263 (5th Gr. 1993) (citation omtted).
The court is obligated to grant the defendant the
assi stance of an independent expert under 8 3006A when
necessary to respond to the governnent's case agai nst
him where the governnent's case rests heavily on a
theory nost conpetently addressed by expert testinony.
However, the court is not necessarily obligated to
grant the defendant the assistance of an independent
expert in preparing a defense of insanity.
Id. at 263-64 (internal quotations and citation omtted).
Simlar reasoning applies to Otiz's defense. The denial of the
request for expert services is reviewed for an abuse of
discretion. 1d. at 264.

The Governnent did not present any expert testinony to
prove Otiz violated the conditions of his probation. It relied
on the fact testinony of the probation officer that Otiz engaged
in al cohol abuse and failed to attend the treatnent program The
probation officer acknow edged at the hearing his belief that
Ortiz was incapable of voluntarily conplying wwth the conditions
of his probation in the absence of treatnent.

Otiz did not require the expert testinony to rebut the
evi dence presented by the Governnent. However, Otiz argues that
the expert woul d have proved his defense that he was incapabl e of
conplying with the conditions of his probation. The district

court rejected Otiz's incapacity defense, noting that Otiz had

denonstrated the capacity to retain enploynent. The district



No. 93-4921
- 3-
court also did not accept Otiz's assertion that his al coholism

precl uded himfrom attendi ng the Al coholic Anonynous Program

n> [}

A request for expert services nust be meritorious and
"“it is appropriate for the district court to satisfy itself that
a defendant may have a pl ausi bl e defense before granting the
def endant's section 3006A notion for psychiatric assistance to
aid in that defense.'" WIlianms, 998 F. 2d at 264 n. 14.
(citations omtted). The district court did not abuse its
discretion in determning that the testinony of the expert
W t ness woul d have not presented a pl ausi ble defense to the
allegations that Otiz had violated the terns of his probation.
Otiz's assertion that he was denied the effective
assi stance of counsel is also without nerit. Otiz is sinply
restating the argunent nmade above.
Otiz's argunent that he was denied due process is al so
W thout nmerit because he has failed to nake "the required
threshold showi ng that his [defense] was |likely to be a
significant factor"” requiring an evaluation by a nental health
expert to assist in the preparation of his defense. WIIlians,

998 F.2d at 264 (5th Gr. 1993) (citation omtted).
AFFI RVED.



