IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4914
Summary Cal endar

G LDARDO GARCI A- GARFI AS,
Petiti oner,
ver sus

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
(A26 605 903)

(Decenber 8, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
The issue in this appeal concerns whether M. Garcia-Garfias
or his spouse will suffer "extrene hardship" as defined by the
Imm gration and Nationality Act of 1952 if he is deported to

Mexi co. Because the Board of I nmm gration Appeals did not abuse its

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



discretion in determning that neither M. Garfias or his spouse
woul d suffer extrene hardship, we affirm
I

Gldardo Garcia-Garfias ("Garfias"), a native and citizen of
Mexi co, entered the United States illegally in 1976. He wor ked
various jobs, and in 1984, he net Lilly K Stanper. Garfias began
living with Ms. Stanper in 1984, and, although they have never been
formally married, they have considered thenselves conmmon |aw
husband and wi fe since 1986. In June 1983, Garfias was issued an
Order to Show Cause by the Inmm gration and Naturalization Service,
charging that Garfias was deportable under the provisions of
Section 241(a)(2) of the Immgration and Nationality Act for entry
wi t hout inspections.! G@Grfias conceded deportability and applied
for suspension of deportation under 8 U S. C. § 1254. After a
hearing, the Immgration Judge ("1J") denied Garfias's application
for suspension of deportation, although he granted a request for
voluntary deportation. Garfias appeal ed the denial of suspension
of deportation to the Board of Immgration Appeals ("BIA"). The
BIA agreed with the 1J's holding, and dismssed the appeal.
Garfias now appeals to this court, seeking review of the BIA's

di sm ssal .

1Al t hough the INS issued the Order to Show Cause in June of
1983, for sone unapparent reason, this Order was not brought before
the Immgration Court until February 1989.



The sole issue in this appeal concerns whether the BIA
properly dism ssed Garfias's appeal of the I1J's decision to deny
suspensi on of deportation. W are authorized to review only the
decision of the BIA not the decision of the |1J, except to the
extent that the errors of the |IJ affect the de novo review of the

Bl A. Qgbenudia v. INS 988 F.2d 595, 598 (5th Gr. 1993).

Cenerally, we review final orders of deportation and exam ne

factual findings to determne only whether there is substanti al

evi dence to support the Board' s conclusion. D az-Resendez v. INS,

960 F.2d 493 (5th G r. 1992); Hernandez-Cordero v. United States

INS, 819 F.2d 558, 560 (5th Cir. 1987); see 8 U.S.C. § 1105a(a)(4)
(1970). However, a BIA finding regarding the "extrene hardship"
requi renent is reviewed under the nore Iimted abuse of discretion

st andar d. Her nandez- Cordero, 819 F.2d at 560. The Bl A has broad

discretion to narrowmy define "extrene hardship."” Her nandez-

Cordero v. United States INS, 819 F.2d at 561 (citing INS v. Jong

Ha Wang, 450 U. S. 139, 101 S.C. 1027, 67 L.Ed.2d 123 (1981)).
The burden of establishing eligibility for suspension of
deportation is on the alien. 1d.

To qual i fy for suspension of deportation, Garfias was required
to denonstrate that he had been physically present in the United
States for at | east seven continuous years; that he was a person of
good noral character; and that he was a person whose deportation
would result in "extrenme hardship" either to hinself, or to a

spouse, child, or parent who is an Anerican citizen or a permnent



resident. 8 U S.C 8§ 1254(a)(1l) (1970). After the hearing, the |J
determ ned that although Garfias had resided in the United States
for at |east seven continuous years, @Grfias did not denonstrate
that he was a person of good noral character, or that he or his
w fe woul d suffer "extrene hardshi p" if he were deported to Mexi co.
Because Garfias did not neet two of the three requirenents for
suspensi on of deportation, the |IJ denied his application.

In his appeal to the BIA Garfias argued that the 1J erred in
determining that his wife would not suffer "extrenme hardship."?
Garfias apparently concedes that the 1J's finding that Garfias
hi msel f woul d not suffer extrene hardship was proper. Wth respect
to Ms. Stanper, Garfias introduced evidence that although she is
"relatively young and gainfully enployed,"” she suffers from high
bl ood pressure. To maintain her blood pressure at a reasonable
level, Ms. Stanper is required to take daily nedication and to

visit her physician on a regular nonthly basis. Ms. Stanper

The |J also held that Garfias "has not met his burden of
proof of affirmatively showing in this record that he has been a
person of good noral character for the required period of seven
years." Although the BIA's dism ssal was based solely on a | ack of
extrenme hardship, in his appeal to this court, Garfias argues only
that the IJ erroneously held that there was no extrene hardship.
Garfias now argues that because the BIA did not address the
question of good noral character, the BIA inplicitly found that
Garfias net the "good noral character" requirenent of the statute.
We disagree. The Bl A mi ght have skipped the character discussion
sinply because it found Garfias ineligible for suspension of
deportation because he failed to neet the "extrenme hardship”
requi renent. As such, even if G@Grfias were successful in
persuadi ng this court that the Bl A abused its discretion in finding
no extrene hardshi p, he has not denonstrated that he neets all the
requi renents of the statute.



further testified that she had difficulties in the past finding a
doct or who coul d manage her condition, and nowthat she has | ocated
a doctor who can provide effective treatnent and in whom she has
trust, she would suffer extrenme hardship if she were required to
nove to Mexico with her husband. Further, she testified that if
Garfias were deported to Mexico and she chose to remain in the
United States, she would suffer extrene hardship from the
separation. Although the |IJ acknow edged that Ms. Stanper woul d be
faced with a difficult choice if Garfias were deported, he
concluded that she would not suffer a hardship that was
substantially different fromor nore severe than that suffered by

the ordinary alien who is deported. See Sanchez v. United States

INS, 755 F.2d 1158, 1161 (5th Cr. 1985). Al though we |ikew se
acknow edge that Ms. Stanper is faced with a difficult decision, we
do not find that the evidence presented was so conpelling that no
reasonabl e fact finder could fail to find that the requirenents for

relief were net. INS v. Elias-Zacari as, us _, 112 S . ¢

812, 817 117 L.Ed.2d 38 (1992). Accordingly, we find that there
was no abuse of discretion.
|V
For the foregoing reasons, the decision of the Board of
| mm gration Appeals is

AFFI RMED



