UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4908
Summary Cal endar

ROBERT C. VELLS,
Peti ti oner- Appel | ant,

ver sus

JAMES A. COLLINS, Director, Texas
Departnent of Crim nal Justice,
I nstitutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(92-Cv-81)

(ApriT 8, 1994)

Before POLITZ, Chief Judge, JONES and EMLIO M GARZA, Crcuit
Judges.

PER CURI AM *

We review the appeal by Robert C. Wells of the denial of his
28 U.S.C. 8§ 2254 petition for habeas relief. Finding no error we
affirm

Wells was convicted by a Texas state jury of aggravated

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



robbery and sentenced to 40 years inprisonnent. Brandi shing a
six-inch hunting knife he robbed a pizza delivery driver. The
i nstant federal habeas action followed his direct appeal and four
unsuccessful state habeas petitions. In the present action he
clains ineffective assistance of appellate counsel and i nproper
pretrial identification procedures.

The magi strate judge's recomendation that the relief sought
be deni ed was adopted by the district court. Wlls, represented by
counsel in the trial court but now proceeding pro se, urges the
sane issues on appeal .

The chal |l enge to appellate counsel's performance is based on
counsel's failure to argue on direct appeal that the prosecutor did
not adduce sufficient evidence that the knife was a "deadly weapon”
under Texas |aw. To succeed with the ineffective assistance of
counsel claimWlls nust denonstrate that his counsel's performance
fell below an objective standard of reasonable conpetence
occasioning prejudice to Wlls.! W evaluate counsel's conpetence
deferentially, presumng counsel acted within a wde range of
reasonabl e conduct.? To find prejudice we nust be convinced that,
but for counsel's deficiencies, the result of Wells' direct appeal
woul d have been different.?

Al t hough a knife is not a deadly weapon per se, the |eading

Lockhart v. Fretwell, 113 S.C. 838 (1993).
2Strickland v. Washington, 466 U.S. 668 (1984).

SEllis v. Lynaugh, 873 F.2d 830 (5th Cir.), cert. denied, 493
U S. 970 (1989).




case from Texas' highest crimnal court found sufficient evidence
of intent to use a knife as a "deadly weapon" where the defendant
approached to wthin striking distance of his victim "displaying
the knife open in his hand."* The case at bar is al nost factually
identical to that controlling case. We cannot say counsel was
deficient constitutionally for failing to rai se what appears to be
a mar kedly tenuous point nor do we perceive any |ikelihood that the
result of Wells' direct appeal would have been different had the
i ssue been rai sed.

Wells' other contention is that the pretrial identification
procedures used were inpermssibly suggestive. | f suggestive
procedures cause a substantial |ikelihood of msidentification
they violate a defendant's right to due process.® The delivery
driver testified that he was shown a series of photos but he could
not identify any as the robber. At a live lineup shortly

thereafter he imediately identified Wlls. The asserted

“Tisdale v. State, 686 S.W2d 110, 115 (Tex.Crim App. 1984).
Wells' citation to Davidson v. State, 602 S.W2d 272 (Tex. Cri m App.
1980), is wunavailing. Davi dson invol ved a defendant who drew a
knife while running away and never cane closer than five feet to
his alleged victim In Tisdale and the instant case, the knife was
held within armls reach of the victim

Denying any intent to use the knife in a dangerous nmanner,
Wells clainms that he told his victim"l amnot gonna hurt you." W
view evidence in the light nost favorable to the conviction,
Jackson v. Virginia, 443 U S. 307 (1979); contrary direct or
circunstantial evidence defeats WIlIs' challenge. As the
governnent effectively points out, the delivery driver testified
that Wells brandi shed the knife in such a manner that he feared for
his life and safety and Wells did not disavow the intent to harm
until after the robbery was conpl et ed.

SUnited States v. Buckhalter, 986 F.2d 875 (5th CGr.), cert.
denied, 114 S.Ct. 203, 114 S. . 210 (1993).
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i nperm ssi ble procedure arises fromthe driver's testinony that he
was shown Wells' picture during the photo |ineup.?® Assum ng
arguendo that this procedure was inpermssibly suggestive, Wlls
does not establish the requisite substantial |ikelihood of
m si dentification. During the robbery the driver saw Wl ls at
arm s | ength and under good lighting; he accurately descri bed Wlls
to the police; and he immediately pointed Wells out in the |ineup
three days later. These indicia of reliability suffice to preclude
afinding that the driver msidentified Wlls in the instant case.’

Finding no error in the denial of habeas relief, we AFFIRM

5The driver testified that Wlls' appearance was different in
the photo than it had been during the robbery and at the Ilive
I'i neup. The police detective who showed the driver the photo
lineup testified that Wells' picture was not incl uded.

‘See Lavernia v. Lynaugh, 845 F.2d 493 (5th Cr. 1988)
(listing inportant factors for determining reliability of
identification).



