IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4900

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
M LLARD DEAN LOCFTI S,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(2:92 CR9 1)

(January 13, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

MIlard Dean Loftis was convicted by a jury of being a felon
i n possession and receipt of a firearm in violation of 18 U S. C
8 922(g) (1) (Count 1); receiving and concealing stolen firearns,
inviolation of 18 U . S.C. 8§ 922(j) (Counts Il and I1l); and
possession of unregistered firearns, in violation of 26 U S. C

8§ 5861(d) (Counts IV and V). He was sentenced to 120 nont hs

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



i nprisonment on each of Counts I-1V, to run concurrently, and to
31 nonths inprisonnent on Count V, to run consecutively. Loftis
now appeals his conviction and sentence. W affirmthe district

court's judgnent of conviction and sentence.

l.

MIlard Dean Loftis, a nmedical doctor, operated a nedi cal
clinic in Texarkana, Texas. 1In 1979, he had been convicted of
mai | i ng an expl osi ve device and sentenced to 15 years
i nprisonnment. He served five years of his sentence before he was
par ol ed.

In early 1992, the United States Secret Service |earned that
Loftis kept firearns in his hone, his office, and frequently on
his person. The Secret Service also had reason to suspect that
Loftis was involved in a bank fraud and noney | aunderi ng schene.
In April 1992, Secret Service agents executed search warrants at
Loftis'" home and his clinic. At Loftis' honme, in an area in
whi ch Loftis kept a honme "office," agents discovered a storage
area which had been secreted behind a mrrored glass wall.

Numer ous rounds of ammunition and twenty firearns were found in
this storage area, including two which required registration
under the National Firearns Act and two which had been reported
as stol en.

At the clinic, the agents discovered a secreted room which
had been built anong the rafters and support beans above the

clinic. Admssion to this "roont could be obtained only by neans



of a hidden stairway, which could be accessed only after renoving
a panel fromthe closet in Loftis' private office at the clinic.
Two firearns--a sem -automatic shotgun and a .22 caliber rifle--
were discovered in this "room"

Agents stopped Loftis in his truck on April 24, 1992, as he
pulled into the parking area behind the clinic. They handcuffed
Loftis and searched his person and his truck. ©One of the agents
found a white plastic bag behind the seat of Loftis' truck.

I nside of the bag were nedical files and rubber signature stanps,
whi ch one of the agents recogni zed as instrunentalities in the
bank fraud case on which he had been working and in which Loftis'
i nvol venent had been suspected. A stun gun and a key chai n/knife
conmbi nation were also found in the truck. Loftis was then

arrest ed.

On May 20, 1992, a grand jury returned two separate
i ndi ctments against Loftis. One indictnent, which is the subject
of the instant case, charged Loftis on five counts: Count I,
being a felon in possession and receipt of a firearm in
violation of 18 U S.C. §8 922(g)(1); Counts Il and IlIl, receiving
and concealing stolen firearns, in violation of 18 U S. C
8§ 922(j); and Counts |V and V, possession of unregistered
firearns, in violation of 26 U S.C. 8§ 5861(d). The second
i ndi ctment charged Loftis on thirty-three counts of nail and wire
fraud, bank fraud, noney |aundering, and interception of

conmmuni cat i ons.



Because these two indictnents were returned sinultaneously,
many pre-trial matters were handled jointly, even though the two
cases were set to be tried separately. Loftis entered into a
pl ea agreenent with the governnent concerning the charges set
forth in the bank fraud/ noney | aundering indictnent prior to the
jury selection in the instant case. Loftis' wife at the tine of
these all eged of fenses, Margaret Aaron, also admtted to being
i nvol ved in the bank fraud and noney | aundering schene with
Loftis and pleaded guilty to the charges brought against her.!?

Prior to trial, Loftis filed a notion to suppress evidence
found in Loftis' truck on the norning of his arrest at the
clinic. Loftis alleged that the search of his truck was in
violation of the Fourth Amendnent and that thus evidence obtained
fromthat search was inadm ssible at trial. The district court
denied Loftis' notion to suppress. Trial comenced on Loftis'
all eged illegal possession of weapons in February 1993.

M ke Payne, an officer wth the Texas Departnent of Public
Safety, testified at trial that he had participated in the search
of Loftis' clinic and that he had found a sem -automati c shot gun
and a .22 caliber rifle in the roomabove the clinic. Larry
Smth, an agent with the Bureau of Al cohol, Tobacco, and
Firearns, testified that he had participated in the search of
Loftis' home. According to Smth, Loftis' wife gave the agents

i nvolved in the search access to two self-contained apartnents--

1'W note that when first questioned by federal agents,
Aaron had deni ed any involvenent in or knowl edge of the bank
fraud/ noney | aunderi ng schene.



desi gnated as apartnents "A" and "B"--that were part of Loftis'
home. Smth testified that Loftis' wfe did not know the

conbi nation of the lock to the door of apartnent "A" and that he
had to force the door open. It was in apartnment "A " which

Loftis used as a hone "office," that agents discovered the
storage area which had been secreted behind a mrrored glass wall
and whi ch contai ned rounds of ammunition and twenty firearns.

Shirley Ann Chiesa, a forner assistant adm ni strator of
Tayl or Medical Systens and Loftis' forner enployer, testified
that after she had becone romantically involved with Loftis, he
had driven with her to a rural, wooded area where he showed her
what he said was an "Uzi." She also testified that |ater she had
purchased three guns at Loftis' request and delivered themto
Loftis and that she had seen Loftis in possession of other guns.

Margaret Aaron, Loftis' wife, testified that after Loftis
had noved in with her, two firearns--a Ruger pistol and a
Browni ng Centennial rifle--had di sappeared from her hone. She
identified the Browning rifle fromthe group of weapons that had
been admtted into evidence at trial. Aaron further testified
that she had purchased two pistols at Loftis' request in 1991 and
that after she had delivered these pistols to Loftis, she never
saw them again. She also testified that Loftis had received two
guns fromher father in 1992.

M|l dred Jere Eckholm who at one point worked for Loftis,
was romantically involved with Loftis, and resided in apartnent

"B," testified that she had seen the "roont above the clinic and



that at that tinme it contai ned gun cases, two shotguns, and a
pistol. She also testified that she had accepted the delivery of
twel ve gun cases for Loftis and that she had seen Loftis with a
pistol during a trip she and Loftis' had taken in Loftis' canper.
Moreover, she testified that while she was residing in apartnent
"B," Loftis admtted that he had taken two pistols of hers which
she kept there. At trial, she identified the pistols seized from
apartnent "A" as her m ssing pistols.

A jury convicted Loftis on all five counts of illegal
possessi on of weapons. He was sentenced to 120 nont hs
i nprisonment on each of Counts I-1V, to run concurrently, and to
31 nonths inprisonnent on Count V, to run consecutively. Loftis

now appeal s his conviction and sentence.

.

Loftis first contends that the district court erred in
denying his notion to suppress from evidence the itens seized
fromhis truck on the norning of his arrest. He argues that the
itens seized were products of a warrantless and illegal search in
viol ation of the Fourth Amendnent.

Even if we assune arguendo that the evidence in question--
i.e., rubber signature stanps, nedical files, a stun gun, and a
key chai n/knife conbi nati on--was obtained as a result of an
illegal search, Loftis' contention that the district court erred
in denying his notion to suppress is noot. The governnent never

i ntroduced these itens into evidence at Loftis' trial. Furt her,



the governnent's witnesses did not testify about this evidence at
trial.? W therefore need not decide whether the district court

erred by denying Loftis' notion to suppress.

L1,

Loftis also contends that the district court reversibly
erred by admtting over his objection testinony from Margaret
Aaron, Loftis' wife at the tinme of the alleged offenses. Loftis
argues that Aaron's testinony--that Loftis had counseled her to
lie to federal agents about their bank fraud and noney | aundering
activities--was "extraneous" evidence of "other acts" and thus
i nadm ssi bl e under Federal Rule of Evidence 404(b) because it
reflected only an inference of Loftis' "bad character" and his
purported propensity for m sconduct. He also asserts that the
adm ssion of this testinony violated his Fifth Arendnent right to
answer only for a crinme for which he had been indicted and his
Si xth Anmendnent right to be infornmed of the nature and the cause
of any accusation agai nst him

The governnent, on the other hand, asserts that Aaron's
testinony was "inextricably intertw ned" with the crines of
illegal possession of firearns with which Loftis was charged and
as such was not subject to a Rule 404(b) anal ysis because it was

"intrinsic" evidence of other acts. The governnent argues that

2\ note that one of the government's witnesses testified
that Loftis once beat her with a stun gun. However, the exhibit
list of itens introduced into evidence at trial indicates that no
stun guns were introduced.



this testinony was relevant to show how Loftis totally dom nated
and controll ed every aspect of his honme and business, including

persons with whom he |ived and worked, and thus how the firearns
found in Loftis' honme and at the clinic were under his dom nion

and control. The governnent also asserts that Aaron's testinony
was adm ssi bl e because Aaron was subject to inpeachnent because

of her prior inconsistent statenents concerning her invol venent

in the bank fraud and noney | aunderi ng schene.

We nust first note that the Fifth and Si xth Amendnent
contentions which Loftis raises on appeal were not raised in the
district court and are asserted on appeal in nerely a conclusory
fashion as though they were "afterthoughts.” He sinply states in
his brief:

[T]o admt this testinony is an error of Constitutional

proportion. It is a violation of the Fifth Arendnent

right under the United States Constitution that any

citizen shall only be held to answer for a crinme for

whi ch he has been indicted by a grand jury.

Additionally it violates the Sixth Anendnent

constitutional right to be inforned of the nature and

cause of the accusation.

In the absence of any argunentation or citation to any authority,

we decline to reach the nerits of these contentions concerning

the adm ssibility of Aaron's testinony. See United States V.

Ballard, 779 F.2d 287, 295 (5th GCr.) (holding that an issue
rai sed on appeal "wi thout citing supporting authorities" may be
deened abandoned on appeal because "notice pl eadi ng does not

suffice for appellate briefs"), cert. denied, 475 U S. 1109

(1986); see also Weaver v. Puckett, 896 F.2d 126, 128 (5th Gr.)

(determ ning that an issue which a pro se appellant had raised in
8



his appellate brief, i.e., that the appellant was charged under
the wong state statute, but had not argued in that brief was

deened abandoned), cert. denied, 498 U S. 966 (1990).

We do, however, address Loftis' contention that the district
court erred by admtting Aaron's testinony because it was
"extrinsic" evidence of other acts and hence inadm ssi bl e under
Rul e 404(b). This court has clearly differentiated between
"extrinsic" evidence of other acts, whose admssibility is
prescribed by Rule 404(b), and "intrinsic" evidence of other
acts, whose adm ssibility is determ ned under the general

rel evancy provisions of Rules 402 and 403. See United States v.

WIlilians, 900 F.2d 823, 825 (1990). Despite the different
standards for determning the adm ssibility of "extrinsic" or
"intrinsic" evidence, we need not determne in the instant case
whet her Aaron's testinony was "extrinsic" or "intrinsic" evidence
and thus whether the district court used the correct standard in
determning the admssibility of such evidence. W also need not
determ ne whet her Aaron's testinony was adm ssible for

i npeachnent purposes, as the governnent contends. For if we
assunme arguendo that the district court abused its discretion in
admtting Aaron's testinony and that the adm ssion of this

evi dence was erroneous, the error was harmess in |light of the
substantial evidence of Loftis' quilt presented at trial. See

United States v. Gdison, 8 F.3d 186, 192 (5th Cr. 1993) (an

error in admtting evidence is harmess if it is obvious that the

sane result woul d have been reached in the absence of the error);



United States v. Wllians, 957 F.2d 1238, 1242 (5th Gr. 1992)

(unl ess a reasonable possibility exists that the inproperly
adm tted evidence contributed to the conviction, reversal is not
required). Loftis' argunent concerning the adm ssibility of

Aaron's testinony is thus without nerit.

| V.

Loftis finally contends that the district court erred by
denying his notion for a mstrial. W disagree.

Loftis noved for a mstrial after Eckholmtestified that
during a visit to Loftis'" office in April 1991 because of
injuries she had received fromher husband, Loftis gave her two
handguns, a knife, and a stun gun and told her to carry a weapon
wth her at all tines to protect herself. Eckholmalso testified
that Loftis told her: "If [your husband approaches you], kill
him | will hide the body, and I wll protect you."

Loftis objected to Eckholms | ast statenent as irrel evant
and inadm ssi bl e as evidence of "extrinsic" acts under Rule
404(b). The district court sustained Loftis' objection and
instructed the jury "not to consider that |ast statenent for any
purpose."” Loftis then noved for a mstrial, which the district
court deni ed.

We review the district court's denial of a notion for

mstrial for an abuse of discretion. United States v. Ranmirez,

963 F.2d 693, 699 (5th Cr.), cert. denied, 113 S. C. 388

(1992); United States v. Merida, 765 F.2d 1205, 1220 (5th Gr.

10



1985). To establish an abuse of discretion, a defendant nust
show that in the context of the whole trial the inproperly
admtted evidence was so prejudicial that it had a substanti al
i npact on the verdict. Ramrez, 963 F.2d at 699; Merida, 765
F.2d at 1220.

Loftis has failed to establish that Eckholm s statenent was
so prejudicial that it had a substantial inpact on the jury's
verdict. The district court properly instructed the jury to
di sregard Eckholnm s statenent. Further, other evidence of
Loftis' guilt was overwhelmng. W thus cannot say that the
district court's denial of Loftis' motion for mstrial was an

abuse of discretion.

V.
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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