IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4866
Summary Cal endar

G LBERT JOSEPH WHI TTLE and,
ALBERTA VHI TTLE,

Pl aintiffs-Appellants,
ver sus

ODECO O L & GAS COVPANY
formerly known as QOdeco, Inc.,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana
(92- CVv-839)

(Novenber 15, 1993)
Before JOLLY, WENER, and EMLIO M GARZA Circuit Judges.
PER CURI AM *
The plaintiff, Glbert Wiittle, suffers hearing |l oss all egedly
because of his exposure to | oud engi ne noi ses on the vessels of his
enpl oyer Odeco G| & Gas Conpany ((Qdeco). The district court

granted summary judgnent to Odeco because it held that the statute

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



of limtations expired on Wiittle's Jones Act claimbefore Wittle
filed suit. Finding no error, we affirm
I
The facts as alleged by the plaintiff, Wittle, provide that
he worked as a notorman in the engine roons of Qdeco's drilling
barges for twenty-eight years. During this tine, Wittle was
exposed to |loud and excessive engine noises. Beginning in the
early 1980s, Wittle noticed that he had suffered sone hearing
| oss. This hearing |oss gradually becane worse until, in 1991,
Whittle voluntarily retired because he could not conmunicate with
his superiors in the engine roomand could not hear the energency
al arns.
I
Wiittle filed the instant Jones Act suit against Qdeco for
damages arising fromhis work-rel ated exposure to | oud noi ses on
May 8, 1992. 46 U.S.C. app. 8 688 (1988). (Odeco noved for summary
j udgnent on the grounds that the three-year statute of |imtations
contained in 45 U . S.C. 8 56 began to run when Whittle first noticed
his hearing loss in the early 1980s and thus, the statutory period
had expired before Wittle filed his suit. The district court
agreed, granted Odeco summary judgnent, and dism ssed Wiittle's
action.
11
On appeal, Wiittle argues that the statute of limtations did

not begin to run until his hearing deteriorated to the point that



he could not function in his job, i.e., 1991. (Qdeco argues that
the statute of limtations began to run when Whittle first noticed
his hearing loss in the early 1980s. Summary judgnent is
appropriate if "there is no genuine issue as to any material fact
and . . . the noving party is entitled to a judgnent as a matter of
law." Fed.R Cv.P. 56(c). Because the defendant does not di spute,
for purposes of its summary judgnent notion, the facts alleged by
the plaintiff, this case turns solely on the | egal question of when
the applicable statute of limtations began to run.

The three-year statute of |imtations applicable to clains
br ought under the Federal Enployer's Liability Act, 45 U. S.C. § 52-
60, al so governs enpl oynent-rel ated cl ai ns brought under the Jones

Act . Al bertson v. T.J. Stevenson & Co., Inc., 749 F.2d 223, 228

(5th Gr. 1984). The relevant statute of limtations provides in

part:
No action shall be maintained under this chapter unless
comenced within three years fromthe day the cause of
action accrued.

45 U.S.C. § 56 (1988).1

In Gisman v. (Odeco, Inc., 932 F.2d 413, 415 (5th Gr.), cert.

deni ed, Uus __, 112 s.Ct. 337, 116 L.Ed.2d 278 (1991), we

stated that a cause of action accrues under the Jones Act when the
"plaintiff has had a reasonabl e opportunity to discover his injury,

its cause, and the |link between the two." W further stated:

The statute of limtations for general maritine torts is
also three years. 46 U S.C. app. 8§ 763a (1988).



If sonme injury is discernible when the tortious act
occurs, the tine of event rule respecting statute[s] of
limtations applies, and the plaintiff's cause of action
is deened to have accrued. If the plaintiff |ater
di scovers that his injuries are nore serious than
originally thought, his cause of action neverthel ess
accrues on the earlier date, the date he realized that he
had sustained harmfromthe tortious act.

Id. (quoting Albertson, 749 F.2d at 229) (enphasis by the Cisnan
Court).

In the instant case, Wittle knew he sustained an injury in the
early 1980s and knew at that tinme that the working conditions
caused his injury.

Whittle argues, however, that his injuries worsened due to
conti nued exposure to work conditions and, thus, the "continuing
tort" theory should prevent his claimfrombeing tinme barred. The
defendant in Crisman nade the sane argunent in an attenpt to i nvoke
the continuing tort theory. 932 F. 2d at 417. Under the conti nuing
tort theory, an enployee is not required to file suit to avoid
losing a valid claimif the enployer negligently or intentionally
continues toinflict newharmon the enployee. 1d. In Cisnman, we
rejected the plaintiff's argunent that his injuries | ater worsened
due to continued exposure to work conditions because the plaintiff
did not allege that he requested a transfer to another job or that
his enployer knew of his injuries. Id. The rule in Cisnman
governs the instant case squarely. Wittle did not allege that he
requested a transfer or that his enployer knew of his worsening

hearing condition. Odeco's only action was to continue to assign



Wiittle to his job, which Odeco had no reason to believe was
harnful to Whittle. Accordingly, the continuing tort theory does
not apply, and Wittle's cause of action accrued in the early
1980s. Thus, the three-year statute of limtations expired prior
to May 8, 1992, when Wittle filed this suit.
|V

For the forgoing reasons, we AFFIRMthe district court's grant

of summary judgnent to the defendant.

AFFI RMED.



