IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4857

Summary Cal endar

CEORGE WARNER,

Pl ai ntiff-Appellant,
V.
ASA . JEFFCOAT, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(92- Cv-149)

(April 21, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Proceeding pro se and in forma pauperis, George Warner, an

inmate of the Texas Departnent of Crimnal Justice, Institutional
Di vi sion, appeals the district court's dismssal of his claim

brought pursuant to 42 U S.C. § 1983. W vacate the judgnent of
the district court and remand for further proceedi ngs consi stent

with this opinion.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .

Ceorge Warner (Warner), an inmate of the Texas Departnent of
Crimnal Justice, Institutional Division (TDCJ-1D), filed a civil
rights suit pursuant to 42 U S.C. 8§ 1983 in the 349th district
court of Anderson County, Texas, against Lloyd B. Lott (Lott),
Asa Jeffcoat (Jeffcoat), and Frederick Brown (Brown), officers at
the TDCJ-1D. Specifically, Warner conplained that these officers
had used excessive force against himin violation of his Eighth
and Fourteenth Amendnent rights.

The defendants renoved the case to the United States
District Court for the Eastern District of Texas. |In their
answer, they raised the defense of qualified i munity and noved
to dismss Warner's conpl ai nt under Federal Rule of G vil
Procedure 12(b)(6), arguing that Warner had not suffered a
"significant” injury. The district court referred the case to a
magi strate judge, who--as a result of a Spears! hearing--granted
the notion to dismss with respect to defendants Jeffcoat and
Brown.?2 However, the magistrate also determ ned that Warner's
claimagainst Lott was sufficient to escape the notion to dismss
in that Warner alleged facts which arguably showed that Lott
struck himw thout provocation and justification and that an
i nference could be made that the attack was malicious. Further,

during this hearing the parties consented to the nagistrate's

! Spears v. McCotter, 766 F.2d 179 (5th Cr. 1985).

2 \Wrner does not contest the dism ssal of the clains
agai nst Jeffcoat and Brown on appeal .
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conducting all further proceedings in the case pursuant to 28
U S.C 8§ 636(c).

The magi strate then ordered Warner to file a response
providing a detailed statenment of the facts relied upon to defeat
Lott's claimof qualified inmunity and his notion to dismss. In
response to this order, Warner filed a suppl enental conplaint.

In his original and suppl enental conplaint, Warner all eged the
follow ng facts.

On August 19, 1991, Warner attenpted to | eave the prison
school to go to the mailroom and Lott told himhe could not go.
Later that afternoon, Warner again attenpted to | eave the school,
but Jeffcoat told himto go back inside. After the other inmates
had | eft, Lott and Brown cane into the school, and Lott and
Jeffcoat told Warner to stand against the wall. Lott then
ordered Warner to renove everything fromhis pockets and to put
hi s hands against the wall. Warner conplied, and Lott began
harassi ng and threatening Warner, telling himhe was going to
"knock the gold teeth out of his nouth,” while Jeffcoat and Brown
made j okes. Warner then asked Lott if he had done anything
wrong. Wen Lott failed to respond, Warner added that he did not
want any trouble.

After Lott ordered the other two officers to stand outside
t he door and to make sure that no one else cane in, Lott struck
Warner, forcing Warner to the ground, and then struck hi m again.
War ner remai ned on the ground until he was handcuffed by the

other two officers. Warner suffered a swollen eye and a cut |ip.



The magi strate then dism ssed Warner's cl aimagai nst Lott
because Warner had not alleged facts showing a "significant

injury." This appeal ensued.

.
This court reviews a judgnent rendered by a nagistrate as we
woul d a judgnent rendered by a district court judge. See 28

US C 8 636(c)(3); Janes v. Hyatt Corp., 981 F.2d 810, 812 (5th

Cr. 1993). Thus, we review de novo a dismssal for failure to
state a claimunder Federal Rule of Gvil Procedure 12(b)(6).

G ddings v. Chandler, 979 F.2d 1104, 1106 (5th Gr. 1992). The

dismssal will be upheld "only if it appears that no relief could

be granted under any set of facts that could be proven consi stent

wth the allegations.” [d. (internal quotations and citation
omtted). In making such a determ nation, we accept the
plaintiff's well-pleaded allegations as true. |1d.

To determ ne whether a defendant is entitled to qualified
immunity, a court must first ascertain whether the plaintiff has

sufficiently asserted the violation of a constitutional right.

Siegert v. Glley, 111 S. C. 1789, 1793-94 (1991); Brewer v.
Wl Kkinson, 3 F.3d 816, 820 (5th Cr. 1993), cert. denied, 114 S

Ct. 1081 (1994). If so, the court nust then deci de whether that
ri ght had been clearly established so that a reasonable official
in the defendant's situation would have understood that his

conduct violated that right. Brewer, 3 F.3d at 820. Thus, the

obj ecti ve reasonabl eness of a defendant's conduct nust be



measured with reference to the law as it existed at the tinme of

all eged incident. Rankin v. Klevenhagen, 5 F.3d 103, 108 (5th

Gir. 1993).

L1l
War ner argues that the court below erred in failing to rely

on the standards enunciated in Hudson v. McMIlian, 112 S. Ct

995 (1992), and Wiitley v. Albers, 475 U S. 312 (1986), in

determ ni ng whet her he had been subjected to the use of excessive
force by Lott. Although we disagree with this particular
contention, we conclude that the court below i nproperly dism ssed
Warner's claimagainst Lott.

In determ ning whether a plaintiff alleged a constitutional
violation, a court nmust utilize the currently applicable
constitutional standards. Rankin, 5 F.3d at 106. Under current
standards, "[t]o state an Ei ghth Amendnent excessive force claim
a prisoner . . . nust show that force was applied not '"in a good
faith effort to maintain or restore discipline,' but rather that
the force conpl ai ned of was adm nistered 'maliciously and

sadistically to cause harm Id. at 107 (quoting Hudson, 112 S.
. at 999). Warner's allegation that Lott hit himtw ce w thout
provocation was sufficient to allege a violation of a
constitutional right.

However, the court below correctly determ ned that the | aw
in effect at the time of the offense is used to evaluate the

r easonabl eness of the defendant's conduct and to ascertain the



defendant's eligibility for qualified imunity. See id. at 108.
Warner alleged that he was injured in August 1991. Thus, to
prevail on his excessive force claimunder the Ei ghth Amendnent,
Warner was required to show
1. a significant injury, which
2. resulted directly and only fromthe use of force that was
clearly excessive to the need, the excessiveness of which
was

3. objectively unreasonable, and

4. the action constituted an unnecessary and wanton
infliction of pain.

Huguet v. Barnett, 900 F.2d 838, 841 (5th Cr. 1990). Because

the failure to neet any one of these four prongs requires a
di sm ssal of Warner's claim see id., the court bel ow di sm ssed
Warner's claimon grounds that Warner failed to allege a
"significant” injury.

What the court below failed to recogni ze, however, is that

we have determ ned that a plausi ble claimof an unprovoked attack

on an inmate by a guard who is not engaged in a legitimte
enpl oynent function |lowers the standard for assessing the
significance of an injury such that bleeding cuts and swelling

could be deened "significant." See Luciano v. Galindo, 944 F.2d

261, 264 (5th Gr. 1991); diver v. Collins, 914 F.2d 56, 59-60

(5th Gr. 1990); see also Roberson v. Scott, No. 93-4231 (5th

Cr. January 14, 1994) (unpublished). Wrner has set forth such
a plausible claimhere. Warner alleged that Lott struck him

W thout any justification for doing so. He did not allege that
Lott was acting in an over-zeal ous manner in lawfully
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disciplining him In his answer and his notion for dismssal,
Lott argues that he did not violate Warner's constitutional

ri ghts because Warner did not suffer a "significant" injury, but
he does not deny having struck Warner w thout provocation.
Accepting Warner's allegations as true, it does not appear with
certainty that Warner cannot prove facts that nmay entitle himto
relief. Thus, the court below erred in dism ssing Warner's

excessive force claimunder Rule 12(b)(6).

| V.

Warner al so argues that Lott's use of force was not
justified under the standards set out in the prison's use-of-
force plan.

Cenerally, a state's failure to followits own procedura
regul ati ons does not establish a constitutional violation.

Jackson v. Cain, 864 F.2d 1235, 1251-52 (5th G r. 1989).

However, "[a] state can create a protected liberty interest by
establishing sufficiently mandatory discretion-limting standards
or criteria to guide state decision nmakers." |1d. at 1250.

Warner alleged in his pleadings that "pursuant to the Texas
Departnent of Crimnal Justice's Use of Force Plan[,] force is
justified 'only' when no reasonable alternative exists .

When a situation requires the use of force, only a mninmmforce
reasonably believed necessary shall be used. In no event shal

force be used to inpose discipline.”



War ner provided neither the court below nor this court with
a copy of the prison regulations upon which he was relying. The
| anguage of the regulations cited by Warner, however, indicates
that it is within the discretion of prison personnel to determ ne
whet her the use of force is necessary in a particular situation.
Thus, Warner has not shown that the regulations contain
"mandatory discretionary-limting standards" which specifically
limted Lott's conduct such that a violation of these regul ati ons

w Il support a constitutional violation.

V.
For the foregoing reasons, we VACATE the judgnent of the
district court and REMAND for further consideration of Warner's

excessive force claimagainst Lott.



