UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-4855
Summary Cal endar

IN THE MATTER OF: CLEATUS M PHELAN, debtor.
CLEATUS M PHELAN,

Appel | ant,
Cr oss- Appel | ee,

VERSUS

STATE BAR OF TEXAS, ET. AL.,
Appel | ee,
JOHN M ROACH, in his individual capacity
Appel | ee/ Cross- Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

(92- CVv-275)

(January 5, 1994)

Before JOLLY, WENER, and EMLIO M GARZA, G rcuit Judges
PER CURI AM:

Appel l ant C eatus M Phel an chal | enges t he bankruptcy court's

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



order mandating abstention on all of his clains and inposing Rule
11 sanctions against himin favor of Appell ee/ Cross-Appel |l ant John
R Roach. Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

The i nstant appeal arises out of Phelan's m sguided attenpt to
enbroil the bankruptcy court in ongoing bar disciplinary
proceedi ngs--proceedings heinitiated in 1990 to seek rei nst at enent
to the State Bar of Texas. The facts underlying Phelan's present
predi canent extend back nmuch further, to 1974 when Phelan first
started--or at least first admtted to--mshandling his client's
funds. By 1978 this m sconduct apparently caused Phel an to borrow
$3,000 from his enployer, Janes R Caton, so that a real estate
transaction coul d be closed. Caton eventually acquired a judgnent
agai nst Phelan for this loan, but this judgnent has never been
satisfied.

In 1983 Phel an was disbarred. |In the disbarnent proceeding,
Phel an adm tted by sworn pl eading and testinony that he had, inter
alia, commngled and m sappropriated funds, and had made false
statenents under oath and in sworn representations. The presiding
j udge--who was Judge Roach--entered judgnent disbarring Phel an and
permanent |y enjoining himfromhol ding hinself out to others as an
attorney. Phelan was further ordered to return all files, papers,
nmoni es, and other property belonging to all current and forner
clients, and to advise them of his disbarnent.

Bet ween 1983 and 1988 Phel an operated a bail bond conpany and



eventual |y accumul ated $163, 050.71 in adverse judgnents for bail
bond forfeitures. Phelan filed for bankruptcy under Chapter 7 and
received a discharge in April 1989. Caton's judgnent agai nst
Phel an was included in this discharge.
I n October 1990, Phel an applied for reinstatenent to the State
Bar in the 199th Judicial District Court. Judge Roach was again
the presiding judge, and he rendered a decision in April 1992
finding, inter alia, that Phel an had:
1) failed to pay full restitution to Caton, who had
suffered pecuniary |oss by reason of the m sconduct for which
Phel an was di sbarr ed;
2) failed to pay this restitution despite having the ability
to pay during the period of his disbarnent;
3) falsely represented hinself in his bankruptcy petition as
a "retired | awer";
4) failed to lead a life of exenplary conduct during the
five years preceding his application for reinstatenent; and
5) failed to denonstrate the attri butes of honesty
expected of a Texas attorney.
Judge Roach concluded that neither the ends of justice nor the
public interest would be served by the reinstatenent of Phelan
Accordingly, he entered judgnent denying Phelan's reinstatenent.
Phel an has appealed this judgnent to the state court of appeals.
During the pendency of the state appeal, Phelan filed the
i nstant conplaint in bankruptcy court. He sued the State Bar of

Texas; David O Wse, individually and in his capacity as



Assi stant Ceneral Counsel for the State Bar of Texas; the 199th
Judicial District Court; and Judge John Roach, individually and in
his capacity as judge of the 199th District Court. Phelan alleged
that the defendants willfully and know ngly viol ated the i njunction
contained in 11 U S C  8524(2) and the anti-discrimnation
provi sions contained in 11 U S.C. 8525 by using evidence of debts
di scharged in bankruptcy as the basis for the denial of
rest at enent . Phel an requested declaratory, injunctive, and
monetary relief against all defendants.

The defendants filed various notions in opposition, including
nmotions to abstain, and a notion by Judge Roach requesting Rule 11
sanctions. The bankruptcy court entered an order abstaining from
exercising jurisdiction other than over the Rule 11 Mtion, which
it granted in favor of Judge Roach for $7,635.58. Phel an appeal ed
this order to the district court, which affirned. Phel an t han
tinmely appealed to this court.

I
DI SCUSSI ON

A. Abstention From Ongoi ng Bar Disciplinary Proceedi ngs

Bankruptcy courts are provided with the discretion to abstain
fromhearing a proceeding that arises under Title 11 or is related
to a Title 11 case when such abstention would be ". . . in the
interest of justice, or inthe interest of comty with State courts
or respect for State law."! W have observed that the bankruptcy

laws contain broad grants of jurisdiction; accordingly, this

128 U.S.C. §1334(c)(1).



statutory grant of the discretion to abstainis necessary to ensure
comty and judicial convenience.?

In the instant case, Phelan insists that the state district
court refused his reinstatenent because he had di scharged t he debt
arising out of his mshandling of funds. Section 525--the

antidiscrimnation provision to Title 11--provides in pertinent

part that:
[A] governnental unit may not . . . refuse to renew a
license, permt, charter, franchise, or other simlar
grant to. . .a person that is or has been a debtor under
this title or a bankrupt or a debtor under the Bankruptcy
Act, . . . solely because such bankrupt or debtor is or
has been a debtor under the Bankruptcy Act, . . . or has
not paid a debt . . . that was discharged under the

Bankruptcy Act.?3

Phel an urges that the bankruptcy court is the proper forumto
hear his claimunder 8525. W observe, though, that Phelan's bar
disciplinary proceeding is presently on appeal in state court.
Consequently, it still remains unsettled whether, for exanple,

Phel an will be reinstated; and, if he is not reinstated, whether

’2ln re Whod, 825 F.2d 90, 93 (5th G r. 1987).

311 U.S.C. 8525(a) (enphasis added). The legislative history
i ndi cates that Congress expected 8525 to be broadly construed
After observing that this section is not exhaustive, the House and
Senate Reports go on to state:

The enuneration of various forns of discrimnation

agai nst fornmer bankrupts is not intended to permt other

forms of discrimnation. .. . This section permts
further devel opnment to prohibit actions by governnental
or guasi - gover nnent al organi zations that perform

i censing functions, such as a State bar association or

a nedical society . . . .
H R Rep. No. 595, 95th Cong., 1st Sess. 366-67 (1977); S. Rer. No
989, 95th Cong., 2d Sess. 81 (1978). The parties cite no cases
that attenpt to resolve the possible tension between 8525 and a
state's inposition or continuation of bar discipline on account of
an attorney's failure to pay restitution.
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reinstatenent will be denied "sol ely because" his debt to Caton was
di scharged. The "solely because" issue is particularly unripe for
review at this stage. Moreover, the state district court included
at | east two ot her grounds for denying reinstatenent that appear to
be unrelated to the prohibitions contained in 8525, nanely,
Phel an' s apparent | ack of candor in representing to the bankruptcy
court that he was a "retired lawer," and his apparent failure to
denonstrate "the attributes of honesty expected of a Texas
attorney." W thus conclude that abstention is warranted here, as
the pertinent l|egal and factual issues are not yet ripe for
review.* |In addition, sound principles of comty--to allowa state
to conplete its bar disciplinary proceedings free of federal
intrusion--likew se warrant abstention here.

Phel an's challenges to the form of the bankruptcy court's
order fare no better. He first argues that the bankruptcy court
order is defective because it does not contain reasons for the
abstention order. Here, though, the reasons for abstention are
sufficiently conpelling to nmake cl ear the basis for the bankruptcy
court's decision to abstain. Remand for clarification would be a
poi ntl ess exercise. Phelan's other argunent on formis that the
order does not state whether Phelan's conplaint instituted a core
or a non-core proceeding. But this argunent has been nooted by the

Judicial Inprovenents Act of 1990, which nmakes all notions for

“As the only issue before us is whether abstention was
appropriate, we of course express no opinion onthe ultimte nerits
of Phelan's contentions under §8525. As noted earlier, these
contentions appear to address an uncharted area of the | aw.
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abstention contested matters governed by Bankruptcy Rule 9014.°
Consequent |y, the bankruptcy court has the power to enter a final
order of abstention regardless of the nature of the underlying
proceedi ng. ®

B. Rule 11 Sanctions for Suing a Judge

For several hundred years it has been settled | aw that judges
are absolutely imune fromsuits grounded in the exercise of their
judicial function.” This immnity extends to all judicial acts
unl ess such acts are done in the "clear absence of all
jurisdiction."?

Phel an's conplaint in the instant case all eges nothing nore
t han that Judge Roach vi ol ated t he Bankruptcy Code while acting as
the presiding judge on his reinstatenent application. Conpoundi ng
his inpropriety, Phelan conplains further that Judge Roach is
jointly liable with the other defendants for at | east $6, 000,000 in
puni ti ve damages. Had Phel an conducted even a nodi cumof research,
he woul d have quickly discovered that Judge Roach cannot be held
liable for actions taken as a judge on Phelan's application for
rei nst at enent . The failure to conduct this research before

signing pleadings that are governed thereby clearly violates the

See, FED. R BaAnKrR. P. 5011(b); In Re Nationw de Roofing &
Sheet Metal, Inc., 130 B.R 768, 777-78 (Bkrtcy. S.D. Chio 1991);
In Re MIlsaps, 133 B.R 547, 556 (Bkrtcy. MD. Fla. 1991).

5ln Re Nationwi de Roofing & Sheet Metal, Inc., 130 B.R 768
at 777-78; In Re MIllsaps, 133 B.R at 556.

'E.q., Butz v. Econonpu, 438 U.S. 478, 508-09 (1978).

8E.g., Eitel v. Holland, 787 F.2d 995, 998 (5th Cir. 1986).
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Rul e 11 requirenent that the signer of the pleading certifies that-
-after a reasonable inquiry--the pleading is warranted by exi sting
law or a good faith argunent for change in the existing | aw.?®
1]
CONCLUSI ON

Phel an attenpted to enbroil the bankruptcy court in the m dst
of his ongoi ng bar reinstatenent proceeding. W conclude that the
bankruptcy court wisely exercised its discretion here to abstain
under sound principles of comty and ri peness. W further concl ude
that the bankruptcy did not abuse its discretion in sanctioning
Phel an under Rule 11 for making a patently neritless claimin his
conpl ai nt. Al t hough we refrain from inposing sanctions for a
frivol ous appeal at this juncture, we caution Phelan that further
efforts to extend or prolong this matter at the appellate | evel are
virtually certain to produce sanctions here.

For the foregoing reasons, the order of the bankruptcy court
IS

AFFI RVED.

°See, FeD. R Cv. P. 11.



