IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4850

Summary Cal endar

IN THE MATTER OF: JOHN C. GRAHAM and
BECKY A. GRAHAM

Debt or .
H denn Qunter,
Appel | ant,
ver sus
John C. Graham and Rebecca A. G aham
Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6: 92- CV-568)

Sept enber 30, 1993
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

H denn Qunter challenged in bankruptcy court the discharge
of debts owed himby his fornmer wife, Rebecca A G aham and her
current husband, John C G aham The bankruptcy court denied
Gunter's objections to dismssing any debts M. or Ms. Gaham

m ght owe him The court did note, however, that Ms. G aham

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



conceded Gunter's right to three itens of personal property in her
possession. On appeal, the district court affirnmed the bankruptcy
court order. In the present action, Gunter appeals the order of
the district court. W AFFIRM
| .

Gunter argues that the bankruptcy court erred in failing to
apply properly 11 U. S.C A 8 523(a). Section 523(a)(2)(A) excludes
from discharge a debt obtained by "false pretenses, a false

representation, or actual fraud Simlarly, section
523(a) (6) excludes any debt resulting froma "willful and malici ous
injury" caused by the debtor. Qunter clains that the G ahans owe
hi m several debts that resulted fromtheir dishonest and mali ci ous
actions. Gunter's allegations include: (1) that his wfe
fraudulently transferred ownership in his pickup truck to a third
party; (2) that his wife and her current husband t ook possessi on of
and converted various itens of his personal property; (3) that his
wife withdrew wi thout authority $4,500 from his bank account; and
(4) that his wife kept approximately $100.00 in utility deposits
that were registered to his forner residence.! The bankruptcy
court denied Gunter's objections to the discharge of any debts that

the Grahans m ght owe him

! @Qunter also alleges that the Grahans viol ated the Deceptive
Trade Practices Act by failing to allow hi maccess to the prem ses
he rented. He cites Tex. Bus. & Com Code Ann. 8§ 17.45 (Vernon
1987) for the assertion that he was denied "services" within the
scope of the Act. Neither the bankruptcy court nor the district
court addressed this issue. As Gunter invokes a law that, on its
face, does not apply to his situation, we dismss this claim
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We review the findings of fact of the bankruptcy court under
the clearly erroneous standard. Federal Rule of Bankruptcy

Procedure 8013; Richnpond Leasing Co. v. Capital Bank, N A., 762

F.2d 1303, 1308 (5th G r. 1985) (per curiam. W wll rule that
the findings of the bankruptcy court are clearly erroneous only if
we have a firm and definite conviction that the bankruptcy court

has erred. Matter of Monnig's Dept. Stores, Inc., 929 F.2d 197,

201 (5th CGr. 1991). Moreover, we give due regard to the
bankruptcy court's assessnment of the credibility of wtnesses.

Fed. R Bankr. P. 8013: Richnond Leasing, 762 F.2d at 1308. The

bankruptcy court's conclusions of |aw, however, are subject to de

novo revi ew. Ri chnond Leasi ng, 762 F.2d at 1307

Gunter's testinony provided the only evidence that the noney
and goods that he exchanged for the pickup truck were exclusively
his property. The bankruptcy court found that Gunter's testinony
was notivated by a desire to intimdate and punish his ex-w fe and
refused to rely on it. The court ruled, therefore, that CGunter
failed to show by clear and convincing evidence that the truck
which Ms. G ahamsold to athird party was not conmunity property.
See Tex. Fam Code Ann. 8 5.02 (Vernon 1993) ("property possessed
by either spouse during or on dissolution of marriage is presuned
to be comunity property"). The bankruptcy court had an
opportunity to evaluate Gunter's testinony not available to this
court on review. As the record does not controvert the bankruptcy
court's finding that Gunter's testinony was untrustworthy, we hold

that that finding was not clearly erroneous. Mor eover, as the



district court noted, title to the truck was restored to Cunter
subsequent to the issuance of the bankruptcy court's order. As a
result, this issue is noot.

The bankruptcy court also did not find credible Gunter's
assertion that the Gahans converted his personal property.
Gunter's testinony figured promnently in the evidence he adduced
to support this accusation. The bankruptcy court did not commt
reversible error in discounting his testinony and in dism ssing
this general claim Three of these itens require separate
attention, however.

I n bankruptcy court, the G ahans wai ved their rights to a bed,
a trunk, and a waterbed nattress. Gunter conplains that the
G ahans have not yet returned these itens to him As the district
court noted, Gunter may pursue this issue in a contenpt proceeding
i n bankruptcy court. It is not ripe for appeal.

Finally, GQunter alleges that the G ahans owe hi mapproxi mately
$4, 600. The bankruptcy court found that Gunter had been rei nmbursed
for the $4,500 that he alleges his ex-wife |acked authority to
w t hdraw fromhi s bank account. As Gunter suffered no danages, the
court dismssed this claim The court also dism ssed Gunter's
claim for $100 in utility security deposits as de mninms and
petty. The record fully supports these deci sions.

Concl usi on

Gunter's testinony played a central role inthe litigationin

bankruptcy court. That court found that Gunter's testinony was not

reliable. The court refused, therefore, to rule based on his



unsubstanti ated all egations. W defer to the court's assessnent of
Gunter's credibility. As the bankruptcy court's findings were not

clearly erroneous, we AFFI RM



