IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4848
Summary Cal endar

LARRY PEMBRCKE, et al.,
Plaintiffs-Appellants,
VERSUS
WOCD COUNTY, et al .,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(85- CV-475)

(February 10, 1994)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

The plaintiffs challenge, as i nadequate, the district court's
award of attorney's fees under 42 U S.C. 8§ 1988. Agreeing that

reconsideration is required, we vacate and renand.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of | aw i nposes needl ess expense on the public and burdens

on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

A
I n Decenber 1985, two Wod County jail prisoners instituted
the instant suit pursuant to 42 U S.C § 1983, alleging that the
conditions at the jail violated their constitutional rights and
seeking individual damages and injunctive and class relief on

behal f of all present and future inmates. See Penbroke v. Wod

County, Tex., 981 F.2d 225, 226 (5th Gr.), cert. denied, 113

S. . 2965 (1993). By February 1988, when the case went to trial,
nmost of the conditions had been renedi ed; the county hired (nearly
two years after comencenent of the suit) a new prison adm nistra-
tor who instituted a total reformof the facility and had begun
construction of a newjail. [|d. at 227.

Al though all <clainms were tried sinmultaneously, only the
i ndividual clains were submtted to the jury, which returned a
verdict in favor of the defendants. Id. The district court
decided the class clains in favor of the defendants, which the
plaintiffs appealed. [|d.

We vacated and remanded for entry of findings of fact and
concl usions of |aw Id. On remand, the district court again
denied relief, dismssed the case with prejudice, ordered the
decertification of the class, and denied the plaintiffs' request
for prevailing party status. |d. at 228.

Follow ng the plaintiffs' appeal, we affirned the determ na-
tion that the case was noot (because the conpl ai ned-of conditions

did not exist at the tinme the case went to trial) and the deni al of



declaratory relief (because the district court found that the
def endants had good attitudes and no danger of the recurrence of
t he poor conditions existed). 1d. W concluded, however, that the
i nproved conditions were the direct result of the plaintiffs'
filing suit! and that they were entitled to receive reasonable
costs and attorneys' fees as prevailing parties under 8§ 1988. |d.

at 230.

B.
Plaintiffs' counsel noved the district court for an award of
attorneys' fees in the anbunt of $123,216.66 (based on 626 hours,
5 mnutes at the rate of $200 per hour) and costs of $4,940.74 and

submtted in support thereof, inter alia, their affidavits and

detailed tine sheets and affidavits of two ot her attorneys engaged
in federal civil rights practice in the Eastern District of Teas;
these affidavits established that $200 per hour is a "mninum
reasonabl e fee" for attorneys of plaintiffs' counsel's ability in
a case of simlar conplexity. The defendants opposed the fee

application but did not submt any affidavits or other evidence.

1 W specifically rejected the defendants' argument that prevailing
party status was unwarranted:

The defendants woul d have us believe that the ﬁlaintiff cl ass
sought merely to have the court declare that their rights had been
violated. W reject this argument. The prison conditions for
persons confined in Wod CbuntK, Texas now pass constitutional
nuster. The goal of the suit has been acconplished . . . . It is
undi sput ed t hat unacceptable conditions in the old Wod County
Jail were drastically inproved imediately following the filinhg of
this suit. The record supports the inescapable conclusion that
t hese |nFrpvenents were caused by the plaintiffs' filing suit. W
Sre unwilling to characterize these inprovenments as nere coinci-
ence.

1d. at 230-31.



The district court determ ned, based upon its review of the
detailed time records submtted, that the "tinme recorded [was]
reasonabl e for the nature and extent of this case.” It attributed
its reduction of the hourly rate from$200 to $150 to the fact that
the plaintiffs were indigent inmates and that counsel's fee was
contingent upon a determnation that plaintiffs were prevailing
parties.

Then the district court further reduced the award by one-third

for limted success. QO her factors established by Johnson wv.

CGeorgia H ghway Express, Inc., 488 F.2d 714, 717-19 (5th Cr.

1974), the district court determned, did not require further
adj ustnent of the award; specifically, the court found that (1) the
suit was neither novel nor difficult, (2) counsel was not precluded
fromother enploynent, (3) counsel enjoys "an excellent reputation
for accepting and litigating cases to enforce civil rights" in
federal courts, (4) awards in other civil rights cases range from
$100 to $300 per hour,? and (5) such an hourly rate was "within the
range of statutory attorney fees awarded in this jurisdiction and

el sewhere. "

.
Pursuant to 8§ 1988, a district court, in its discretion, may

award reasonable attorneys' fees to prevailing parties. To

2 The district court supported its determination that $150 per hour was
a reasonabl e hourly rate by review ng the rates awarded in Ruiz v. Estelle,
553 F. Supp. 567 (S.D. Tex. 1982) ($300 per hour), which it characterized as a
difficult case, and N cholson v. Bates, 544 F. Supp. 256 (E.D. Tex. 1982)
($100 per hour).




determne the award anount, the court is first required to
calculate the "l odestar," the product of the nunber of conpensabl e
hours reasonably spent and a reasonable hourly billing rate based
upon prevailing community standards for attorneys of simlar

experience in simlar cases. Shipes v. Trinity Industries, 987

F.2d 311, 319 (5th Gir.), cert. denied, 114 S. C. 548 (1993).

I n Johnson, this court established the followng factors in
the determ nation of a reasonable fee: (1) the tine and | abor
required; (2) the novelty and difficulty of the questions; (3) the
skill required to perform the legal service properly; (4) the
precl usi on of other enploynent by the attorney due to acceptance of
the case; (5) the custonmary fee; (6) whether the fee is fixed or
contingent; (7) tinme limtations inposed by the client or the
circunstances; (8) the anobunt involved and the results obtained;
(9) the experience, reputation, and ability of the attorneys; (10)
the "undesirability" of the case; (11) the nature and | ength of the
professional relationship with the client; and (12) awards in
simlar cases. The district court nust consider the Johnson

factors in the determ nation of the reasonabl eness of the hours

expended and the hourly rate requested. Watkins v. Fordice, 7 F. 3d
453, 457 (5th CGr. 1993). "Once determ ned, the |odestar may be
adj usted upward or downward i f the Johnson factors, not included in
the reasonable fee analysis, warrant the adjustnent.” Id. A
strong presunption exists that the | odestar represents a reasonabl e

fee that should be nodified only in exceptional cases. Gty of



Burlington v. Daque, 112 S. C. 2638, 2641 (1992); see also

VWatkins, 7 F.3d at 457.

L1,
A
Plaintiffs argue that the district court clearly erred when it
reduced the hourly rate requested and established by the plaintiffs
by uncontroverted evidence. W review a district court's factual
findings made in the context of an award of attorneys' fees under
§ 1988, including the determ nation of a reasonable hourly rate for
purposes of <calculation of the |odestar, under the "clearly

erroneous” standard. |Islamc Center v. City of Starkville, Mss.,

876 F.2d 465, 468 (5th Cr. 1989).

A court is required to set a reasonable hourly rate according
to the prevailing market rates in the rel evant community. Blumyv.
Stenson, 465 U. S. 886, 895 (1984). To informand assist the court,
a fee applicant is required to adduct evidence that the "requested
rates are in line with those prevailing in the comunity for
simlar services by lawers of reasonably conparable skill,
experience and reputation.” [d. at 896 n.11

I f an attorney's customary billing rate is the requested rate

and is wthin the range of prevailing nmarket rates, it is prim

faci e reasonabl e. Islamic Center, 876 F.2d at 469. I f the

opposing party urges that the hourly rate should be reduced bel ow
the rate requested by the prevailing parties and prove to be within

the prevailing market rate range, "that party should at |east



adduce sone evidence to support its position that, under the
circunstances, the requested rate is not reasonable.” 1d. If the
district court selects a rate other than the attorney's custonary
billing rate, it nust give specific reasons for its departure. 1d.

In their fee application, plaintiffs' counsel established, by
affidavit, that their customary billing rate and the prevailing
mar ket rate for this type of case were at | east $200 per hour. The
def endants subm tted no evidence disputing the rate. The district
court justified its reduction of the rate on the grounds that (1)
the plaintiffs were indigent and (2) the fee was simlar to rates
awarded in two 1982 cases from the Eastern District of Texas.
Nei t her the financial condition of the plaintiffs nor the nature of
the fee is a factor listed in Johnson, and the rates awarded in
1982 are not evidence of current rates prevailing in the community
for simlar services of | awers of conparable skill and reputati on.
Accordi ngly, because nothing in the record suggests that $200 per
hour was (1) not counsel's customary fee or (2) outside the range
of prevailing market rates, and given the specific finding that the
ti me expended by plaintiffs' counsel was supported by detailed tine
records and was reasonable for the nature and extent of the case,
the court clearly erred in failing to award the $200 hourly rate.

See Curtis v. Bill Hanna Ford, Inc., 822 F.2d 549, 552 (5th Cr

1987) (holding that district court comnmtted clear error by not
awar di ng customary rate determned to be within the market val ue of
services rendered when record does not suggest that excessive

anount of tinme was spent).



B
Plaintiffs also assert that the district court erred when it
reduced the | odestar on account of "limted success" because the
plaintiffs obtained the relief sought by voluntary changes in the
def endants' conduct foll owm ng commencenent of the | awsuit, thereby
nmooting the need for formal court-ordered relief. W review the
ultimate anmount of the fee under for abuse of discretion.

See Gty of R verside v. Rivera, 477 US. 561, 572-73 (1986)

(plurality opinion).

The district court may adjust the | odestar upward or downward
in light of other considerations where a plaintiff is deened a
prevailing party even though he was not successful on all clains.

Hensl ey v. Eckerhart, 461 U S. 424, 434 (1983). |f the case cannot

be characterized as a series of discrete clainms, however, Hensley
instructs district courts to "focus on the significance of the
overall relief obtained by the plaintiff in relation to the hours

reasonably expended on the litigation." 1d. at 435; see Hewitt V.

Hel ms, 482 U. S. 755, 761-64 (1987) (holding that in civil litiga-
tion, the judicial decree is not the relief obtained, but only the
means to such relief: the action or cessation of action by
defendant; if defendant, wunder pressure of the lawsuit, alters
conduct that was the basis for the suit, plaintiff wll have
prevail ed and achieved the relief sought). "Were a plaintiff has

obt ai ned excellent results, his attorney should recover a fully



conpensatory fee."® Hensley, 461 U S. at 435. The discretion to
determ ne the award nust be exercised in a manner consonant with

the considerations identified in Hensley. ld. at 437.

The district court reduced the instant |odestar by one-third
for limted success, reasoni ng that "the defendant has viol ated the
constitutional rights of the Plaintiff class in the past, but [the
district court] entered no renedi al or prospective order in favor
of the Plaintiff" Though technically true, the district court's
anal ysis ignores our determnations that (1) "the goal of the suit
has been acconplished,” (2) "[i]t is undisputed that the unaccept-
able conditions in the old Wod County Jail were drastically
i nproved imedi ately followng the filing of this suit,” (3) "[t]he
record supports the inescapabl e concl usion that these i nprovenents
were caused by the plaintiffs' filing suit,” (4) renedial relief
was unnecessary because the conpl ai ned-of conditions did not exi st
at the tinme the case went to trial, and (5) declaratory relief was
unnecessary because no danger of recurrence of the poor conditions
exi st ed.

The district court's reasoning simlarly failedto explainits
refusal to acknowl edge the fact that the plaintiffs' suit chal-

| enged a broad spectrum of unconstitutional practices and condi -

3 The Court further explained that application of a results-oriented
approach is Fartlcu!arly inmportant in civil rights cases that challenge
institutional practices or conditions, because "although the plaintiff nmay
often succeed I n identifying sone unlawful practices or conditions, the range
of possi bl e success if vast,".kbnsle%, 461 U S. at 436, and a prevalllnﬁ party
determination is not necessarily probative respecting the question whet her
counsel's tinme is reasonable in |1 ght of the success achieved. 1d.

9



tions* and succeeded in correcting nost, if not all, of them The
court's failure to exercise its discretion in accordance with the
guidelines set forth in Hensley and Hewitt and to determ ne the
award in accordance with the nmandate of this court, constitutes an

abuse of discretion. See Cobb v. MIller, 818 F.2d 1227, 1234-35

(5th Gr. 1987).
Wt hout suggesting what anount of attorney's fees ultimately
shoul d be awarded, we VACATE the award and REMAND for reconsi dera-

tionin light of this opinion.

) “In addition to the inproper classification of prisoners, punitive

i sol ation without due process, inproper restriction of reading materials,
|Radequate nedi cal care, and denial of access to the courts, we determ ned
t hat

[t]hese were not the only problens at the jail. The facility was
In a general state of disarray. Administration of the facility
had been del egated to untrai ned staff nmenbers; repeated state
standards violati ons were never recorded or addressed; nedica
attention was erratic; and the plunbin? was in a constant state of
disrepair resulting in raw sewage overflow ng the showers and
toilets for nonths at a tine, he jail was always in sen -dark-
ness in violation of state |ighting standards. isitation privi-
leges were arbitrarily restricted. The prisoners were sonetines
sprayed with mace as a form of punishnent.

10



