UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4844
Summary Cal endar

JOSE LU S LI ZARDO- ABASTA,
Petitioner,
VERSUS
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
Board of I mm gration Appeals
(A42 329 922)

(Sept enber 29, 1994)
Bef ore JONES, BARKSDALE, AND BENAVI DES, Circuit Judges.
PER CURI AM !

Petitioner chall enges the decision of the Board of | mm gration
Appeal s (Bl A) upholding the immgration judge's (1J) deportation
order. W DISMSS this petition for lack of jurisdiction

| .

Jose Lui s Lizardo-Abasta, a native and citizen of Mexico, was

admtted to the United States as a conditional inmmgrant in 1990.

On January 19, 1992, he entered the United States from Mexico

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



W t hout presenting hinself for inspection, and on that occasion,
was in the conpany of his girlfriend, a Mexican citizen, who al so
entered the United States w thout inspection and w thout proper
entry docunents. After arresting Lizardo-Abasta, the Immgration
and Naturalization Service comenced deportation proceedings
against him asserting violations of 8 U S C 88 1251(a)(1)(B)
(entering t he Uni ted St ates W t hout i nspecti on) and
1251(a)(1)(E) (i) (snuggling).

Fol | ow ng a deportation hearing, the I J ordered Li zar do- Abast a
deported and denied a request for voluntary departure. Lizardo-
Abast a appeal ed only the deportability findings to the BIA, which
found no error in the IJ's decision.

1.

In his petition to this court, Lizardo-Abasta raises the
singl e issue of whether the I J abused her discretioninrefusingto
grant a voluntary departure. Prior to examning this issue, we
must ensure that we possess jurisdiction.

Section 106(a) of the Imm gration and Nationality Act enpowers
this court wwth jurisdictionto reviewfinal orders of deportation.
8 US. C 8 1105a(a). However, this power is circunscribed by the
requi renent t hat

[a] n order of deportation or of exclusion shall not
be reviewed by any court if the alien has not
exhausted the adm nistrative renedies available to
him as of right under the immgration |aws and
regul ations ....

8 U S C 8§ 1105a(c). The failure to raise an issue before the Bl A

constitutes a lack of exhaustion of admnistrative renedies.



Rodriguez v. I.N.S., 9 F.3d 408, 414 (5th Gr. 1993); Canpos-
Guardado v. I.N. S., 809 F.2d 285, 291 (5th Gr.), cert. denied, 484

US 826 (1987). This statutory nmandate of admnistrative
exhausti on constitutes a jurisdictional prerequisite to
consideration of the issue before the court. Townsend v. U. S

Dep't of Justice I.N.S., 799 F.2d 179, 181 (5th Cr. 1986).

When Li zar do- Abast a appeal ed t he deportation order to the Bl A
he did not raise the voluntary departure issue.? The BIA inits
deci sion, noted that he had "not chal |l enged the i nm gration judge's
deni al of voluntary departure in the exercise of discretion and we
agree with her decision in that regard." Lizardo-Abasta's failure
to raise the issue of voluntary departure before the BIA
constitutes a failure to exhaust avail abl e adm ni strative renedi es.
Accordingly, this court |lacks jurisdiction to consider his claim

L1l
For the foregoing reason, the petition is

DI SM SSED.

2 In his Notice of Appeal (Form EO R-26), Lizardo-Abasta's
stated reason for the appeal to the Bl A was:

The judge abused her discretion by giving
credibility to governnent witnesses [sic] testinony
whi ch was clearly contradictory regardi ng snuggl ees
[sic] legal status in this country. A continuance
shoul d have been granted to allow the snuggl ees
[ sic] | egal status to be <cleared up wth
docunentary evidence available thru the Services
[sic] conputer index. Respondent is a |awful
permanent resident of the U S. and if docunentary
evidence indicates that snugglee [sic] is a
permanent resident of the United State[s] itwould
[ sic] appear that no entry was nade.
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