IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4840
Summary Cal endar

PH LLI P DAVI S, JR.,

Pl ai ntiff-Appellant,
V.

COVMERCI AL UNI ON | NSURANCE CO. ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(5:91-CVv-1341)

(Novenber 3, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

The district court entered judgnent for the defendant,
Comrerci al Union Insurance Co. ("Comercial"), in a suit over the
paynment of settlenent proceeds to the plaintiff, Phillip Davis,
Jr. The court found that Commercial's failure to approve paynent
of the check within three days after Davis presented the check
for collection at his bank did not render Commercial I|iable under

La. Rev. Stat. Ann. 8 22:658C(2) (Supp. 1993). W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .

On Decenber 9, 1990, Davis received Commercial's check in
settlenent of a dispute between Davis and Commercial's insured.
On Decenber 10, Davis' attorney presented the check for
coll ection, not deposit, at Davis' bank, which in turn sent it by
Federal Express to a branch of Commercial's bank. However,

Davi s' bank sent the check to a branch other than the one that
processes checks for collection. After sending the check to the
correct branch, Commercial's bank sent Commercial the collection
letter, which arrived after business hours on Decenber 13. On
Decenber 14, a Friday, Comrercial approved the paynent and
returned the collection letter via its bank's courier. On
Decenber 18, the foll ow ng Monday, Comercial received a cal
fromits bank notifying it that the bank had not received the
approval letter. That day, Commercial sent its bank by fax
machi ne a copy of the approval letter, and its bank wired the
funds to Davis' bank. Evidently, Comercial did not require that
its bank seek approval for any check of any anount. However, the
bank's internal policy required approval of any check submtted
for collection rather than deposit. The end result of this
procedure and these events was that |onger than three business
days el apsed between Davis' presentation of the check and its
paynent .

Davis sued Commercial in district court based on diversity
jurisdiction. He alleged Commercial violated a Louisiana statute

t hat provides:



No insurer shall intentionally or unreasonably del ay,

for nore than three cal endar days, exclusive of

Sat urdays, Sundays, and |egal holidays, after

presentation for collection, the processing of any

properly executed and endorsed check or draft issued in

settlenment of an insurance claim
La. Rev. Stat. Ann. 8 22:658C(2). Davis argued below that this
statute inposes liability on the insurance conpany for any del ay
| onger than three days. He also argued that, under this statute,
when the plaintiff proves that an insurance conpany fails to
approve a check within three days of the date it was submtted
for collection, the burden shifts to the defendant to prove its
actions were not unreasonable or intentional. One final argunent
t hat he nade bel ow was that an agency rel ationshi p exi sted
bet ween Commercial and its bank, rendering Commercial responsible
for the bank's delay. Davis' main contention in this regard was
that the procedure followed by the bank for collections, with the
tacit agreenent of Commercial, resulted in unreasonabl e del ay.

The trial judge stated his findings of fact and concl usi ons
of law orally in open court follow ng the cl ose of evidence. He
held that the statute required that the plaintiff prove the
insurer's actions in delaying paynent of the check nore than
t hree business days after presentation were intentional or
unreasonabl e. Al though Comrerci al received the collection letter
on Decenber 13, it arrived after business hours. The judge thus
used Decenber 14 as the date on which Commercial received
notification of the collection letter. Davis received ful
paynment on Decenber 18. The court entered judgnment for

Commerci al because it found that Commercial's actions did not
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del ay paynent for nore than three days and because the plaintiff
failed to prove Commercial's actions were unreasonabl e or
i ntentional .
.
We review the trial judge's findings of fact under the

clearly erroneous standard. Fed. R Cv. P. 52; see Byramyv.

United States, 705 F.2d 1418, 1421 (5th Gr. 1983). However, we

are free to review his interpretation of the law, nanely the
Loui siana statute at issue in this case. |d.

Al t hough no case has directly interpreted section
22:658C(2), the cases interpreting the section generally have
held that it is penal in nature and subject to strict judicial

constructi on. See Smth v. State FarmFire & Casualty Co., 695

F.2d 202, 206 (5th Gr. 1983); Mrgan v. Ofshore Hammers, |nc.

439 So. 2d 491, 498 (La. C. App. 1983). In addition, the
Loui si ana cases interpreting this provision hold that the

plaintiff retains the burden of proof. See Shatoska v.

Internat'l Grain Transfer, Inc., 430 So. 2d 1255, 1262 (La. C

App. 1983) (interpreting this statute in the context of worknen's
conpensation benefits and listing cases with sim |l ar hol di ngs).
The plain words of the statute provide the plaintiff with a
remedy for intentional or unreasonabl e conduct by the insurance
conpany del ayi ng paynent after presentnent for nore than three
busi ness days. La. Rev. Stat. Ann. 8 22:658C(2). Thus, the
statute provides a renedy if the plaintiff can establish both

that the insurance conpany unreasonably or intentionally del ayed



and that nore than a three day delay resulted. Merely show ng
that the insurance conpany did not approve paynent within three
days of presenting the check to the bank for collection does not
establish, as Davis seens to believe, an intentional or
unreasonabl e del ay by the insurance conpany. See La. Rev. Stat.
Ann. 8§ 22:658C(2) (providing a renedy for intentional or

unr easonabl e actions by insurance conpanies). This is not a
strict liability statute; it does not provide a renedy for al

del ays in the paynent of settlenent proceeds regardless of their
cause. In addition, there is no |language in the statute to
support Davis' contention that the burden shifts to the defendant
to prove its acts were not unreasonable or intentional.

Davis al so challenges the district court's requirenent of
notice to the insurance conpany before it could be held Iiable.
The district court held that Commercial was not |iable for
actions taken before it received notice that the check had been
presented for collection.! To circunvent this notice
requi renent, Davis clainms that an agency rel ationship existed
bet ween Commercial and its bank, which would make Commer ci al
responsi ble for actions of the bank before Commercial itself
received notice. However, even if the bank were considered the
agent of the insurance conpany, which we do not decide, the
district court found that the bank used its normal processing

procedure. This finding, when coupled with the finding that

!Davis contests this finding; however, it would be difficult
for the insurance conpany to delay paynent intentionally or
unreasonably before it was aware that paynent had been request ed.
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Davis failed to show intentional or unreasonable delay, is not
clearly erroneous and is sufficient to support the judgnent for
Commer ci al .
L1,
For the foregoing reasons, we affirmthe judgnent of the

district court.



