IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4832
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
CHRI STOPHER ZEMER
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:93-CR-11-ALL
(Cctober 27, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *
Chri stopher Zener argues that the district court erroneously
determned that it could not depart downward in inposing his
sent ence.
This Court nay vacate a district court's decision not to
depart downward if the district court mstakenly believed it was

not permtted to depart. United States v. Solinman, 954 F.2d

1012, 1014 (5th Gr. 1992). The burden of denonstrating a

factual predicate justifying a downward departure is on the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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defendant. See United States v. Alfaro, 919 F.2d 962, 965 (5th

Cir. 1990).

A departure is permtted where "the court finds "that there
exi sts an aggravating or mtigating circunstance of a kind, or to
a degree, not adequately taken into consideration by the
Sentencing Comm ssion in formulating the guidelines[.]""
US S G 8§ 5K2.0, p.s. (quoting 18 U.S.C. § 3553(b)). The
i ntroductory comments to the guidelines dealing wth departures

state that "[w]jhen a court finds an atypical case, one to which a
particul ar guideline linguistically applies but where the conduct
significantly differs fromthe norm the court may consider
whet her a departure is warranted.” U S. S. G Chapter 1, Part A 1
4(b).

The district court expressed its opinion that the guideline
sentenci ng range was harsh under the circunstances of the case.

A district court's disagreenent with the gui delines does not

support a departure. United States v. Jones, 905 F.2d 867, 870

(5th Gr. 1990). The district court rejected the defendant's

| egal challenge to the sentence because it found that there was
evi dence that Zener sold sone of the marijuana which he grewin
his yard. The record does not reflect that Zener disputed this
finding with any evidence other than his self-serving statenent
that the $1600 paynment fromthe individual reporting the
mar i j uana purchase was a loan. The district court is not bound
by the self-serving statenent of a defendant as to his

participation in an offense. United States v. Badger, 925 F.2d

101, 105 (5th G r. 1991). Zener did not carry his burden of
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showi ng the evidence in the PSR was materially untrue or

unreliable. See United States v. Kinder, 946 F.2d 362, 366 (5th

Cr. 1991), cert. denied, 112 S .. 1677 (1992).

The district court's denial of the departure reflected its
determnation that Zener's limted distribution of marijuana fel
within the real mof conduct Congress sought to penalize for
produci ng and distributing marijuana. The district court's
ruling indicated that it was aware of its authority to depart
downward under certain circunstances, but it determ ned that the
facts of this case did not legally justify the departure. The
record does not reflect that the district court acted under an
i ncorrect assunption in denying the departure.

Nor did the finding of the district court reflect an
application of the guidelines in violation of the law. Even if
this Court would agree that the conversion nethod was intended to
apply to large-scal e manufacturers and even though Zener's
distribution activities may have been on a snaller
scal e than those of nost manufacturers, his conduct was not so
significantly different fromthe normas to nandate a departure.

See United States v. Buenrostro, 868 F.2d 135, 136 (5th Cr

1989), cert. denied, 495 U S. 923 (1990) (a refusal to depart

W ll be vacated if it violates |aw).

AFFI RVED.



