IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4823
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ADALBERTO RI VERA
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Louisiana
USDC No. 92-30032-02
(January 6, 1994)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Adal berto Rivera challenges the district court's denial of
his notion to withdraw his guilty plea. R vera asserts that,
because of his limted understandi ng of the English | anguage, he
was unable to understand the nature of the offense and that, due
to the short tinme before the plea hearing, he was not afforded
adequate tine to consult with counsel

Ri vera does not have an absolute right to withdraw his plea.

United States v. Hurtado, 846 F.2d 995, 997 (5th Cr.), cert.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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denied, 488 U. S. 863 (1988). This Court reviews the denial of a

nmotion to withdraw for an abuse of discretion. United States v.

Bounds, 943 F.2d 541, 543 (5th Gr. 1991). Al though Fed. R

Crim P. 32(d) conditions the right to w thdraw upon a show ng of
a "fair and just reason," absent an abuse of discretion, the
district court's ruling on a notion for withdrawal wll not be

di sturbed. Hurtado, 846 F.2d at 997. The defendant bears the
burden of establishing that withdrawal of the guilty plea is
justified. Id.

This Court has enunmerated seven factors for district courts
to consider when deciding to allow withdrawal of a guilty plea:
1) whether the defendant has asserted his innocence; 2) whether
the Governnent woul d suffer prejudice if wthdrawal were granted,
3) whether the defendant delayed in filing his w thdrawal notion;
4) whether w thdrawal woul d substantially inconveni ence the
court; 5) whether close assistance of counsel was available to
t he defendant; 6) whether the plea was knowi ng and vol untary; and
(7) whether wi thdrawal would waste judicial resources. United

States v. Carr, 740 F.2d 339, 343-44 (5th Gr. 1984), cert.

denied, 471 U S. 1004 (1985). 1In applying the factors enunerated
above, the court "should consider the totality of the
circunstances."” 1d. at 344.

The Carr factors support the district court's ruling.
Ri vera's assertion of innocence with respect to the conspiracy to
possess with the intent to distribute count, does not, by itself,
justify reversal. Carr, 740 F.2d at 344. Moreover, R vera

wai ted 72 days before noving for withdrawal. Rule 32 was not
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intended "to allow a defendant to make a tactical decision to
enter a plea, wait several weeks, and then obtain a withdrawal if
he believes that he nade a bad choice.” 1d. at 345.

Finally, the transcript of the Rule 11 proceeding and the
witten plea agreenent signed by Rivera indicate that a | anguage
barrier did not exist nor did the limted anmunt of consultation
with his attorney render himat a disadvantage. The district
court explicitly asked Rivera about the charge and whet her he
under st ood that he was being charged with conspiring to possess
wWth the intent to distribute nore than fifty grans of cocai ne
base. Rivera responded that he understood what was transpiring.
For these reasons, the district court did not abuse its
di scretion in denying the notion.

AFFI RVED.



