IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4820
Summary Cal endar

WAYNE A. SM TH,
Pl ai ntiff-Appellant,
ver sus
WAYNE SCOTT, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Texas
(9:92-CV-120)

(February 18, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Wayne Anthony Smth, a prisoner in the Texas Departnent of
Crimnal Justice - Institutional D vision, Eastham Unit, filed an
action under 42 U. S.C. § 1983 agai nst Deputy Director Wayne Scott,
Captain Hammer, O ficer Billy Scott Tillman, and O ficer James R
Ni xon. The substance of the conplaint was that O ficers Tillman
and Ni xon used raci al slurs against him threw himdown a flight of

stairs, and beat and ki cked hi munnecessarily.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



The parties consented to have the case heard by the nagi strate
judge and to have her enter final judgnent. A bench trial was held
in this matter on Mrch 23, 1993. Following the trial, the
magi strate judge issued a nenorandum opinion and final judgnent
granting Smth no relief and dismssing his action wth prejudice
agai nst all defendants. The magistrate judge found as foll ows:

In this case, the preponderance of the credible evidence
shows that neither of the officers naned as being
involved in the all eged use of force acted nmaliciously or
sadistically or had any intent to cause harm [ nstead,
t he preponderance of the credible evidence shows that
Smth turned around during an escort, an action which the
escorting officers reasonably interpreted as potentially
threatening. Wen they attenpted to restore discipline
by restraining Smth, he resisted, causing hinself to
fall to the floor and necessitating the use of a
restraining hold. Smith has failed to show by a
preponderance of the evidence that he suffered a
constitutional violation as a result of the incident at
issue in this case.

On appeal, Smth contests the nagistrate judge's concl usion
that he was not subjected to cruel and unusual punishnment as the
result of the use-of-force by prison personnel. The factual
fi ndi ngs supporting the conclusion of the magi strate judge will be
overturned only if they are clearly erroneous. See Fed. R Cv. P.

52(a); lrby v. Sullivan, 737 F.2d 1418, 1427 (5th Gr. 1984)

(clearly erroneous standard applied to district court factual
findings in a 8 1983 enpl oynent discrimnation case).

The magi strate judge decided this case based on the standard
for conplaints for the use of excessive force by prison personnel

set forth in Hudson v. McM1Iian, Uus _ , 112 S .. 995, 999,




117 L.Ed.2d 156 (1992). The Suprenme Court held that "whenever
prison officials stand accused of using excessive physical forcein
violation of the Cruel and Unusual Punishnments C ause, the core
judicial inquiryis . . . whether force was applied in a good-faith
effort to maintain or restore discipline, or maliciously and
sadistically to cause harm" |d. Factors relevant tothis inquiry
include (1) the extent of the injury suffered, (2) the need for the
application of force, (3) the relationship between the need and t he
anount of force used, (4) the threat reasonably perceived by the
responsible officials, and (5) any efforts made to tenper the

severity of a forceful response. See Hudson v. McMIlian, 962 F.2d

522, 523 (5th CGr. 1992) (on renmand).

At the bench trial, there were essentially two versions of the
al l eged events. The first version cane fromthe testinony of Smth
and two fellow inmates, Matthew Tom inson and G| bert Esponoza.
Smth testified that Oficers Nixon and Tillman came to his cell to
move hi mout of solitary confinenment for 72 hours. Smth asserted
that Tillman began to threaten him with racial slurs. Smth
testified that he was handcuffed and as he was being led to his new
cell Oficer Tillman grabbed his right leg and threw him down a
flight of stairs. Tom inson testified that he heard Tillman
threaten to throw Smth down the stairs and that he saw Til |l man do
it. Esponoza testified that he also saw Till man shove Smth down
the stairs. Esponoza testified that he was able to see the events

t hrough the use of a small mrror.



The second version of the events cane from Oficers Till man,

Ni xon, Lipsconb, and Stewart. Tillman testified that as he and
Ni xon were escorting Smth to his new cell, Smth becane
bel Il i gerent and threatening. Tillman stated that while on the

stairs, Smith spat at himand struck himwith himwth his knee.
As Tillman attenpted to restrain Smth, they began to struggle and
both fell down the stairs. Tillman denied using any racial slurs
against Smth. N xon's version of the events was essentially the
sane as Tillman's version. Oficer Lipsconb testified that he did
not hear Tillman use racial slurs, but did hear Smth threaten
Tillman. Lipsconb testified that Tillman did not beat Smth once
he was restrained. Sergeant Stewart testified that he did not
allow Tillman to beat Smth after he was restrained. Furt her,
Stewart testified that it would be virtually inpossible to witness
the alleged events using a hand mrror as Esponoza had testified.

The magi strate judge, after hearing all of the testinony, nade
factual findings in accordance wth the testinmony of the
corrections officers. On appeal, Smth argues that the nagistrate
judge was clearly erroneous in nmaking these factual findings.
Smth's argunent is that the testinony given by him Tonl i nson, and
Esponoza was true and the other evidence given was false. To
support this contention, Smth asserts that there was an
i nconsi stency between the testinony of Tillman and Ni xon (that both
Tillman and Smth fell down the stairs) and Lipsconb's testinony

(that he saw Smth "scooting" down the stairs alone). This is not



an i nconsi stency because Li psconb did not arrive on the scene until
after the incident on the stairs occurred. Smth has also taken
i ssue with sonme of the nedical testinony given at the bench trial.
Here again, Smth sinply clainms that Nurse Dorothy Yarborough
falsified his nmedical records concerning the incident. None of
these allegations is sufficient to show that the nmagi strate judge
was clearly erroneous in her fact-finding.

Appl yi ng the Hudson factors to the magistrate judge's fact-
finding supports her conclusion that Smth suffered no
constitutional deprivation. The nmagistrate judge found that Smth
had threatened the officers and that they acted appropriately to
restore discipline. She also found that they did not act
mal i ciously or sadistically or had any intent to harmSmth. See
Hudson, 962 F.2d at 523. The magistrate judge did not err in
concluding that the force used against Smth was not excessive.

For the reasons we have set forth, the judgnment of the
district court is

AFFI RMED



