IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4655

LYNDEN LOCKSLEY FRASER

Petiti oner,
ver sus
| MM GRATI ON AND NATURALI ZATI ON

SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
(A35 684 842)

(April 1, 1994)

Before KING and WENER, Circuit Judges, and ROSENTHAL,  District
Judge.

PER CURI AM **

Petitioner-Appellant Lynden Locksley Fraser, a native and

District Judge of the Southern District of Texas, sitting
by desi gnati on.

““Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



citizen of Jamaica, has petitioned this court to review an order of
the Board of Inmmgration Appeals (BIA) in connection with Fraser's
deportati on. On appeal he argues that the BIA abused its
discretion in denying relief fromdeportation under § 212(c) of the
| nmigration and Nationality Act! (the Act) as well as the action of
the BIA in approbating the order of deportation in the instant
proceedi ngs which, Fraser insists, should have been barred by res
judicata or collateral estoppel. Finding no reversible error by
the BIA on any basis urged by Fraser, we deny his petition for
revi ew.

Fraser is a native and citizen of Jamaica who entered the
United States as an inmmgrant in 1977. In 1987 he received a
suspended sentence and probation for a state drug violation in
Loui siana, and in 1990 pleaded guilty in federal court to violating
21 U.S.C. 8§ 1843(b), use of a communication facility to facilitate
a felony. He served eight nonths in federal prison for that
of fense, plus additional tine in Louisiana because the federal
of fense was conmmtted while he was on probation from the state
of fense, thereby revoking his probation.

In Septenber 1992 the INS issued a show cause order agai nst
Fraser, charging that he was deportable. The show cause hearing
was hel d in Decenber 1992 before I mm grati on Judge Wegand. On the
basis of res judicata or collateral estoppel, Fraser noved to have
the deportation proceedi ngs agai nst himdi sm ssed, asserting that

in a previous deportation proceedi ng before | nm gration Judge Duck

1 8 U S C § 1182(c).



the INS had failed to prove deportability and was thus barred from
attenpting to do so again.

Crucial to the instant appeal is the evidence adduced before
Judge Wegand in support of Fraser's affirmative defenses of res
judicata and col |l ateral estoppel. Fraser submtted only a single
page "check-box" sunmmary of Judge Duck's Order dated August 19,
1992, disclosing nothing nore than that the i mmgration judge (1J)
had term nated proceedings and that both Fraser and the INS had
wai ved appeal. Unfortunately for Fraser, nothing el se about the
earlier proceedi ng was apparent fromthe formand no ot her evi dence
was adduced. In fact, Judge Wegand specifically inquired whether
Fraser had any ot her evidence to submt in support of his notion to
dismss to which question counsel for Fraser responded in the
negati ve. The hearing was then adjourned to give the INS tine
within which to respond (Fraser had also noved for a change of
venue and for a continuance in order to gather nore docunentary
support for an application for relief of deportation).

In January 1993, Judge Wegand denied Fraser's notion to
dism ss. Judge Wegand indicated that he had personally verified
through a record check that the earlier proceedi ngs before Judge
Duck were in fact term nated. The proceedi ngs before Judge W egand
wer e adj ourned for a week; upon resunption of which Fraser adm tted
the facts of his nationality and crimnality. After evidence of
Fraser's conviction was entered in the record, Judge W egand
determ ned that Fraser was subject to deportation. Fraser applied

for relief from deportation under § 212(c) of the Act, and a



hearing thereon was held in February 1993. Judge W egand deni ed a
request for relief and ordered deportation. Fraser tinely appeal ed
to the Bl A
Al t hough the Bl A nodi fi ed Judge W egand's order,?2 it dism ssed

Fraser's appeal. In so doing the BIA nade the follow ng
pronouncenent :

In the present case we know very little of

what happened in the immgration court on

August 19, 1992. W do not know if the

deportation issue was litigated on the nerits,

or if proceedings were termnated for sone

ot her reason. No basis exists, on the

information in the present record file, for

applying the doctrine of res judicata and/or

col | ateral estoppel.
W review the decision of the BIA not the decision of the
immgration judge.® W review de novo the BIA s determnation
concerning applicability of res judicata of a second deportation
proceedi ng. 4 The standard by which we review factua
determ nations of the BIA is the so-called substantial evidence
test.®> Thus we will reverse the BIA on factual findings only if
t he evi dence of the record woul d conpel a reasonable factfinder to

reach a different conclusion.?®

2 The BIA nodified the decision of the inmgration judge to
the extent the BIA found that Fraser's residence in the United
States since 1977 constituted "an unusual or outstanding equity."

3 (Qgbemudia v. INS, 988 F.2d 595, 598 (5th G r. 1993).

4 Medina v. INS, 993 F.2d 499, 502 (5th Cr. 1993).

° 8 U S C 8§ 1105a(a)(4); see Diaz-Resendez v. INS, 960 F.2d
493, 495 (5th CGir. 1992).

6 |INS v. Elias-Zacari as, u. S , 112 S. . 812, 815,
817, 117 L. Ed. 2d 38 (1992).




We review denial of § 212(c) relief by the BIA for abuse of
discretion.” As we will not reverse unless we find the decision of
the BIA to be "arbitrary, irrational, or contrary to law "8 our
review is "exceedingly narrow "°

In his appellate brief and his oral argunent to this court,
Fraser's counsel devoted considerable time and energy to the
gquestion whether res judicata and collateral estoppel apply to
deportation hearings, insisting that both concepts are applicable
and questioning Judge Wegand's refusal to grant relief based on
those affirmati ve defenses. Fraser's efforts and energi es are thus
m sdi r ect ed. As noted, we do not review the actions of the
i mm gration judge but those of the BIA. And any reasonabl e readi ng
of the above-quoted statenent of the BIA confirns that the BIA in
this case was not holding that res judicata and col | at eral estoppel
are unavail able, nerely that the record before the Bl ASQt he sane
one we reviewsQi s too deficient to formthe basis of ares judicata
or collateral estoppel holding.

The transcript of the hearing before Judge Duck was not before
Judge Wegand or the BIA during the second set of deportation
proceedi ngs. Under 8 U.S.C. § 1105a(a)(4), a petition for review
to this court

shal | be det er m ned solely upon t he
adm ni strative record upon whi ch t he

" Mdlenda v. INS, 998 F.2d 291, 293-94 (5th G r. 1993).

8 Villarreal-San Mguel v. INS, 975 F.2d 248, 250 (5th Cr.
1992) .

° Ashby v. INS, 961 F.2d 555, 557 (5th Gr. 1992).
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deportation order is based and the Attorney-

Ceneral's findings of fact, if supported by

r easonabl e, subst anti al and probative

evi dence on the record considered as a whol e,

shal | be concl usi ve.
The governnent correctly contends that, as the "supplenental
record" which Fraser filed wwth this court was not part of the
"adm ni strative record upon which the deportation order"” of the BIA
was based, we cannot take the supplenental record i nto account when
considering Fraser's petition for review Quite sinply, Fraser
failed to neet his burden of persuasion during the second
deportation hearing to establish the applicability of his res
judicata or collateral estoppel defenses.?

Fraser obvi ously could havesqQand per haps shoul d
havesqQi ntroduced t he "suppl enental record" before Judge Wegand as
evidence of the res judicata grounds of the notion to dismss.
Fraser m ght have sought to offer an affidavit from Judge Duck
detailing his decisionif the transcript fromthe first deportation
heari ng was unavai |l abl e. Before us though he offers no expl anation
for not submtting the "supplenental record" or any other
supporting evidence to Judge Wegand or to the BIA

Even when we assune, arguendo, that res judicata and
coll ateral estoppel are applicable in the instant case, the BIA' s

denial of Fraser's notion to dismss on such grounds is fully

supported by the evidence of recordsQnore accurately, the absence

10 See In re Braniff Airways, Inc., 783 F.2d 1283, 1289
(5th Gr. 1986) ("The party seeking to assert that an issue was
al ready adjudicated upon bears the burden of proving that
contention, particularly where the record is anbiguous or
confusing.").




of evidence in the recordsQbefore the BIA. G ven that we review
the work of the BIA and not the 1J, we do so on the basis of the
adm nistrative record. As such we discern no error by the BIA in
denying Fraser's notion to dismss.

As for the BIA's decision to deny 8§ 212(c) relief, our abuse
of discretion standard of review constrains us to uphold that
ruling. The BlIA based its decision on Fraser's failure to convince
the BIA of his rehabilitation froma life of crime and drugs. The
reasoni ng expressed by the BIA satisfies us that the denial of
discretionary relief is not "arbitrary, irrational, or contrary to
law, "1 particularly given our "exceedingly narrow' standard of
revi ew of such decisions by the BIA. 12

For the foregoing reasons, Fraser's petition for reviewis

DENI ED.

11 Villarreal -San M quel, 975 F.2d at 250.

12 See Ashby, 961 F.2d at 557.
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