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Before POLI TZ, Chief Judge, JOLLY and DUHE, Circuit Judges.
POLI TZ, Chief Judge:”’

Javi er Al bar Molina-Quaj ardo seeks review of an order of the
Board of Imm gration Appeals affirmng his deportation. Finding no

abuse of discretion, we deny the petition for review

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Mol i na- Guaj ardo, a Mexi can national, entered the United States
as a lawful permanent resident at the age of 19. He has
continuously resided in this country for over 20 years, has been
married for nost of those years, and is the father of three
children who are United States citizens by birth. The oldest child
attends school in Mexico Cty; Mlina-Guajardo lives with and
supports his wife and the two younger children. They have acquired
a nobile hone, a vacant | ot, and two cars, despite
Mol | na- Guaj ardo' s sketchy  enpl oynent hi st ory. Presently
Mol i na- Guaj ardo works for his brother.

An adm tted user of marihuana, Mdlina-Gajardo was convicted
tw ce for possession of the illegal substance. In 1986 a sweep of
hi s hone turned up approxi mately one ounce of the drug and in 1989
a search of his car uncovered one nmari huana joint. Two ot her
i nstances occurred in which Mlina-CGuajardo was placed in close
proximty to drugs, but neither resulted in a crimnal conviction.!?

On February 1, 1990 an Order to Show Cause issued charging
Mol i na- Guaj ardo with deportability.2 Acknow edgi ng his convictions
and concedi ng deportability, Mdlina-CGuajardo filed an application

for section 212(c) relief.® Before the immgration judge could

1'n 1978 Mblina-Guaj ardo was stopped as a passenger of a car
di scovered to be transporting 150 pounds of mari huana. The 1986
search of his hone also uncovered a small glass square nmarked
"Cocaine, rich man's aspirin,” which contained a white, powdery
subst ance.

28 U.S.C. § 1251(a)(11).
38 U.S.C. § 1182(c).



rule, however, Molina-QGuajardo tested positive for cocaine use in
violation of his probation. Confronted with this evidence of
continued substance abuse the immgration judge exercised his
di scretion and deni ed the requested section 212(c) relief. The Bl A

affirmed and the instant petition for review foll owed.

Anal ysi s

Section 212(c) of the Immgration and Nationality Act gives
the Attorney GCeneral the discretion to waive deportation for
excl udabl e | awf ul permanent residents who have nmai ntai ned a | awf ul
domcile in the United States for seven consecutive years.? In
addition to statutory eligibility, the alien nust denonstrate that
he warrants di scretionary relief.®> Because section 212(c) does not
provi de standards to guide this determ nation, we afford the BIA
wde latitude and will reject its rulings only for abuse of
di scretion.®

In exercising its discretion, the BlIA should consider al

facts and circunstances involved. Matter of Marin and its progeny’

‘'t is now well settled that this discretion extends to al
excl udabl e I awful permanent residents, whether or not they have
"tenporarily proceeded abroad." WMadrid-Tavarez v. I.N. S., 999 F. 2d
111 (5th CGr. 1993); Francis v. |I.N S, 532 F.2d 268 (2d Gr.
1976); Matter of Hernandez-Casillas, Int. Dec. 3147 (BI A 1990; AG
1991) .

SMatter of Buscem, 19 |&N Dec. 628 (BIA 1988); Matter of
Marin, 16 |1&N Dec. 581 (BIA 1978).

°Di az- Resendez v. |.N. S., 960 F.2d 493 (5th Gr. 1992).

'Molenda v. |I.NS., 998 F.2d 291 (5th GCr. 1993);
D az- Resendez; Buscem .



advocat e a bal anci ng of the social and humane consi derations in the
alien's favor against the adverse factors opposing his continued
presence in the United States. As the adverse factors grow nore
serious, it becones incunbent upon the alien to advance sufficient
offsetting equities. Moreover, although it is not an absolute
prerequisite, an alien with a crimnal record ordinarily nmust show
rehabilitation to obtain section 212(c) relief.

Mol i na- Guaj ardo charges that the Bl A exceeded its discretion
by accepting the credibility determ nati ons nade by the i nm gration
j udge. He insists that the immgration judge engaged in nere
specul ation in suggesting that he may be nore than a casual drug
user. This challenge founders. “[I]t is the duty of the
| mm gration Judge to determne the credibility of witnesses. '[We
are not permtted to substitute our judgnent for that of the Board
or the [Judge] with respect to the credibility of testinony or the
ultimate findings of fact based thereon.'"®

Mol i na- Guaj ardo al soinsists that the immgration judge failed
to bal ance the positive and negative factors of his application for
relief but, instead, placed dispositive enphasis on the issue of
rehabilitation. A review of the record denonstrates otherw se
Noting Molina-CGuajardo's famly ties in the United States, his

resi dence of long duration, and his arrival at an early age, the

8Vasquez- Mondragon v. |.N S., 560 F.2d 1225, 1226 (5th Cr.
1977) (quoting Yaldo v. I.N. S., 424 F.2d 501, 503 (6th G r. 1970);
see also Matter of Coel ho, Int. Dec. on 3172 (BI A 1992) (affirm ng
judge's adverse credibility determnation where alien nmade
contradi ctory statenments and gave evasive answers about his drug
i nvol venent) .



j udge nonet hel ess concluded that Mbdlina-Guajardo's recent drug
convictions, his use of illegal substances in the famly hone, and
his violation of probation during the very pendency of deportation
proceedi ngs necessitated a showing of rehabilitation. The BI A,
whil e acknowl edging that rehabilitation is not an absolute
prerequisite to relief, concurred that the specifics of
Mol i na- Guaj ardo' s case required sone proof thereof. W agree with
this determination.® No such proof was forthcom ng. The order of
deportation was not the result of an abuse of discretion by the Bl A
or inmmgration judge.

The petition for review is DEN ED.

°See also CGhassan v. INS, 972 F.2d 631, 636 (5th Cr. 1992),
cert. denied, 113 S.C. 1412 (1993) ("Although rehabilitation is
not a formal prerequisite for waiver, it is a crucial factor.").
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