IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4648

Summary Cal endar

TOM ANDERSON,

Pl ai ntiff-Appellant,
V.
BROMI NG FERRI' S, I nc.,

Def endant ,

SHREVEPORT LANDFI LL DI STRI CT OF
BROWNI NG- FERRI' S | NC.

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(91- Cv-1685)

(June 28, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Tom Ander son appeals the district court's judgnent

dismssing with prejudice his claimof religious discrimnation,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



brought pursuant to 42 U S.C. § 2000e et seq. Finding no error,

we affirm

| .

Tom Ander son was enpl oyed as a heavy equi pnment operator at a
landfill in Shreveport, Louisiana, operated by the Shreveport
Landfill District of Browning-Ferris, Inc. (BFlI), from Cctober
1989 to February 1991. Anderson is a nenber of the Plain Dealing
Assenbly of God Church in Plain Dealing, Louisiana. On February
4, 1991, Anderson was termnated after he failed to appear at
work, or to call in to advise that he woul d be absent, on Sunday,
February 3, 1991.

On March 2, 1991, Anderson filed a charge of religious
discrimnation with the Equal Enpl oynent OCpportunity Conmm ssion
(EEQC), alleging that he had been term nated because he m ssed
work to go to church. On August 9, 1991, after investigating
Anderson's charge, the EECC i ssued a "no cause" determ nation
finding that Anderson had been di scharged because he viol at ed
express conpany policysQi.e., not calling in when he was unabl e
to report to work.

On August 12, 1991, Anderson filed suit in the United States
District Court for the Western District of Louisiana, alleging
that his termnation constituted discrimnation based on his
religion in violation of Title VII| of the Cvil R ghts Act of
1964, 42 U.S.C. 8§ 2000e et seq. He sought back pay,

reinstatenent to his former position and/or front pay, attorney's



fees, pre- and post-judgnent interest, and costs. BFlI then filed
a notion for summary judgnent seeking dism ssal of Anderson's
suit, which was denied. After conpleting discovery, BFlI filed a
second notion for summary judgnent, which was al so deni ed.

A bench trial was conducted on March 31 and April 1, 1993.
The district court determ ned that Anderson had failed to neet
hi s burden of proof regarding his religious discrimnation claim
and entered judgnent dismssing the claimwth prejudice.

Ander son, proceeding pro se, now appeals.

I.
W review a district court's conclusions of | aw de novo; we
accept a district court's findings of fact unless clearly

erroneous. Randall v. Chevron U.S.A. ., Inc., 13 F. 3d 888, 894

(5th Gr.), petition for cert. filed (U S. WMy 11, 1994) (No. 93-

1812); Prudhome v. Tenneco G| Co., 955 F.2d 390, 392 (5th

Cr.), cert. denied, 113 S. C. 84 (1992). A finding of fact is

clearly erroneous when, although there is enough evidence to
support it, the reviewwng court is left with a firmand definite

conviction that a m stake has been nuade. United States v. United

States Gypsum Co., 333 U. S. 364, 395 (1948); Henderson v. Bel knap

(In re Henderson), 18 F.3d 1305, 1307 (5th Cr. 1994). |If the

district court's account of the evidence is plausible in Iight of
the record viewed in its entirety, this court may not reverse it
even though we are convinced that, had this court been sitting as

the trier of fact, we would have wei ghed the evi dence



differently. Anderson v. Cty of Bessener Cty, 470 U S. 564,

573-74 (1985); see Rangel v. Mrales, 8 F.3d 242, 245 (5th Gr.

1993). Determnations relating to the credibility of w tnesses
are entitled to great deference as only the trial court has the
opportunity to observe personally the wi tnesses' testinony and

j udge the deneanor of the w tnesses. Anderson, 470 U S. at 573.

L1,

Construi ng Anderson's brief nost liberally, we read his
argunent on appeal to be two-fold: (1) that the district court
erred in determning that he had not proven his clai mof
religious discrimnation and (2) that the district court was
bi ased agai nst Anderson. W address each of Anderson's argunents
in turn.t?

A, RELIG OUS DI SCRI M NATI ON

Under Title VII, an enpl oyer engages in an unfair enploynent
practice by discrimnating agai nst an enpl oyee because of the
enpl oyee's religious beliefs unless the enpl oyer cannot
"reasonably accommobdate" the enployee's needs w thout "undue

hardshi p" on the enployer's business. 42 U S. C 8§ 2000e(j). An

! Anderson's brief conceivably identifies two other alleged
errorssQi.e., that "BFlI erred in[]not relaying the nessage that
[ Ander son] woul d not be there on [ S]unday, adding concl usive
wei ght to appellants[sic] side and "[p]urjury[sic] on behal f of

W t nesses for the defendant/appellee." These alleged errors are
basically disagreenents with the district court's credibility
determ nations and are thus essentially addressed in Part II1.A

of this opinion. Mreover, as we have al ready nade cl ear,
determ nations by the trial court regarding the credibility of

W tnesses are entitled to great deference. Anderson, 470 U S. at
573.



enpl oyee proves a prinma facie case of religious discrimnation by

show ng that he (1) has a bona fide religious belief that
conflicts with an enpl oynent requirenent; (2) informed his
enpl oyer of this belief; and (3) was disciplined for failure to

conply with the conflicting enploynent requirenent. Jenkins v.

State of Louisiana, through Dep't of Corrections et al., 874 F.2d

992, 995 (5th Cir.), cert. denied, 493 U S. 1050 (1989). Once an

enpl oyee establishes a prim facie case, the burden shifts to the

enpl oyer to show that it was unable to reasonably accommbdate the
enpl oyee's religious needs w thout undue hardship. I1d.

The district court determned in the instant case that
Ander son had not proven a case of religious discrimnation. W
agr ee.

The Suprenme Court has characterized a "religious" belief
entitled to constitutional or statutory protection as "not nerely
a matter of personal preference, but one of deep religious
conviction, shared by an organi zed group, and intimately rel ated

to daily living." Wsconsin v. Yoder, 406 U S. 205, 215-16

(1971). Anderson testified at trial that he generally attended
Sunday services, unless sonethingsQe.g., a flat tiresQprevented
himfromdoing so. He also testified that church services at the
Pl ain Dealing Assenbly of God Church are held on Wdnesday

eveni ng, Sunday norning, and Sunday evening. No evidence was
presented, however, to indicate that Sunday norning worship is a
mandatory requirenment for church nmenbers or that a doctrine or

tenet of Anderson's religion prohibits its nmenbers from working



on Sunday.? Moreover, the stipulated facts show that during the
fifteen nont hs Anderson had been enpl oyed at BFI, Anderson had
wor ked five Sundays.

The record al so indicates that Anderson never infornmed BF

that his religious beliefs prohibited himfromworking on Sundays

or that he could not work on Sunday, February 3, 1991, because of
a bona fide religious belief.® Anderson hinself testified that
he told BFI during his pre-enploynent interview that he preferred
not to work on Sundays but that he had agreed with BFI to work
Sundays, if needed, as long as it did not becone a habit. The
evi dence al so shows that BFI abided by the conditions of this
agreenent by generally not scheduling Anderson to work on Sundays
and that when BFI did request that Anderson work on an occasi onal
Sunday, Anderson had worked wi t hout conpl aint.

Moreover, the record indicates that BFI had a policy by
whi ch an enpl oyee was automatically termnated if he failed to
work on an assigned day without calling in to explain why he

woul d not be there and that Anderson was fully aware of that

21n his brief, Anderson states: "G anted, [ny] religious
beliefs didn't prohibit [ne] fromworking on Sunday, however, the
church expects an usher/trustee to be there. Had [I] not been a
true and faithful nmenber in the church, [I] certainly would not
have been voted in as trusty [sic]. . [I]n order to continue
in the manner of the church, [I] felt t hat [1] vas obligated to
be present at the Sunday norning worship service.

3 Anderson contended that the first Sunday of each nmonth was
"Communi on Sunday" and that he had a sincere religious belief
that he could not work on Communi on Sundays. However, his
testinony at trial indicated that did not tell any of his
supervi sors at BFI about Communi on Sundays. Moreover, stipulated
facts show that one of the five Sundays Anderson had wor ked at
BFI was a Conmuni on Sunday.



policy.* Anderson testified that he did not call in to inform
BFI that he would not be at work on Sunday, February 3, 1991.
Further, Robert Martin, who worked with Anderson, testified (1)
that after he and Anderson had been asked to work the Sunday in
question, Anderson told himhe was not going to work on that day
and (2) that after he then told Anderson that Anderson "ought to
tell themthat so they can make arrangenents for you to be off,"
Anderson said he "wasn't gonna tell 'em nothing" and that he
"didn't give a damm whet her anybody worked or not."

In light of the evidence presented at trial, we conclude
that the district court did not err in determ ning that Anderson
failed to prove a case of religious discrimnation. Accordingly,
the district court did not err in dismssing Anderson's claim
W th prejudice.

B. BiAs

Anderson al so contends that the district court was biased in
favor of BFI. However, his only basis for this contention is
that before the lunch recess on the first day of trial, the court
stated that it had to take a guilty plea at 1:30 p.m and that
therefore court would not resune until 1:45 p.m Anderson
presents no argunent whatsoever as to how this conment

establishes the court's bias in favor of BFI. Hence, he has

4 Admitted into evidence at trial was a copy of the policy,
whi ch Anderson had signed when he began working for BFI. The

policy states in pertinent part: "In the event you do not cal
in when you can not report to work on tine or can not work on a
schedul ed day, you will be term nated without any further witten

or verbal warning."



abandoned this issue on appeal. See Randall, 13 F.3d at 911,

United States v. Ballard, 779 F.2d 287, 295 (5th Cr.), cert.

denied, 475 U. S. 1109 (1986).

| V.
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



