IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4632

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
HECKVAT M KHAEL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(92- CR-60028-01)

(August 3, 1994)
Bef ore REYNALDO G GARZA, SM TH, and PARKER, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Hekmat M khael appeals the order of restitution inposed upon
him at sentencing after pleading guilty to conspiracy to commt

wre fraud. Finding only harm ess error, we affirm

Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



M khael was indicted on My 14, 1992, in a nine-count
i ndi ct ment char gi ng one count of conspiracy to commt wire fraud in
violation of 18 U S.C. § 371, six counts of wire fraud in violation
of 18 U S . C § 1343, and two counts of use of a false social
security nunber in violation of 42 US C 8§ 408(7)(B). On
January 25, 1993, M khael pled guilty to the conspiracy charge
pursuant to a witten plea agreenent i n exchange for dism ssing the
remai ning counts. At that tinme, M khael executed an affidavit of
under st andi ng of maxi num penalty and constitutional rights. In
both the plea agreenent and the affidavit, the maxi num penalty was
descri bed as a fine of not nore than $250, 000, i nprisonnment of not
nmore than five years, and a mninum of three years of supervised
release. No nention of restitution appeared in either docunent.

A presentence investigation report ("PSR') was prepared and
stated that the district court could order restitution as a
condi ti on of supervision. The PSR noted, however, that M khael had
a negative net worth, a negative nonthly cash flow, and had
insufficient resources to pay a fine or restitution.

The district court sentenced Mkhael to twelve nonths'
inprisonment to be followed by thirty-six nonths' supervised
release. In addition, the district court ordered restitution in
t he amount of $5000. The court found that M khael was enpl oyed and
that "[f]ollow ng his incarceration, he should be able to get ajob

and pay restitution.” The court inposed no fine, however.



.

A
M khael argues on appeal that the district court erred in
i nposing restitution on himw thout explaining at the time of the
guilty plea that restitution was a possibility. The legality of a
restitution order is reviewed de novo, and, if the sentence is
|l egal, the award is reviewed for an abuse of discretion. United

States v. Reese, 998 F.2d 1275, 1280 (5th Gr. 1993) (citation

omtted). WMreover, the district court is not required to assign
specific reasons for the restitution order unless the record

contains insufficient data for appellate review United States v.

Patterson, 837 F.2d 182, 183-84 (5th G r. 1988).
M khael relies upon United States v. Corn, 836 F.2d 889, 895

(5th Gr. 1988), in which this court stated that an inposition of
restitution "without explicit prior notice of the possibility of
restitution, could scarcely be deened either harmess or not to
af fect the defendant's substantial rights.” In Corn, the district
court inposed $6 million in restitution without prior notice at the
pl ea col | oquy.

The governnment argues that Corn is no longer valid after

United States v. Johnson, 1 F.3d 296 (5th Cr. 1993) (en banc).

Before accepting a plea of guilty, the court nust address the
def endant personally i n open court and, when applicable, informhim
that the court may order restitution to any victim FeD. R CRM
P. 11(c)(1). W no | onger exam ne whether the plea colloquy can be

categorized as a failure to conply with one or nore of the three



"“core concerns" of rule 11 or whether such failure was total or
partial. Johnson, 1 F.3d at 301-02. Instead, a "harmess error"”
standard is applied, id. at 302, and Corn nust be read in this
l'i ght.

A failure in a plea colloquy mandates reversal only when it
af fects substantial rights, i.e., when the defendant's "know edge
and conprehension of the full and correct information would have
been likely to affect the defendant's willingness to plead guilty."”

n>

Id. The issue must be resolved solely on the basis of the Rule
11 transcript' and the other portions (e.g., sentencing hearing) of
the limted record nade in such cases.” [|d. (citing FED. R CRM
P. 11 (advisory conmttee notes to 1983 anendnent) (quoting United

States v. Coronado, 554 F.2d 166, 170 n.5 (5th Cr.), cert. denied,

434 U.S. 870 (1977))).

Applying this standard to the instant case, we concl ude that
the district court's failure to nention restitution during the plea
col l oquy was harm ess error. M khael knew that he could be fined
up to $250,000. Three other circuits have found the failure to
address the possibility of restitution during the plea colloquy
harm ess error where the defendant was advi sed of possible fines.

See United States v. Padin-Torres, 988 F.2d 280 (1st G r. 1993)

(order of restitution without prior notice at plea colloquy deened
harm ess where restitution did not exceed maxi num fine anount of

whi ch defendant was advised); United States v. Fox, 941 F.2d 480

(7th GCr. 1991) (sane), cert. denied, 112 S. C. 1190 (1992)

United States v. Mller, 900 F.2d 919 (6th Cr. 1990) (sane)




Furthernore, M khael knew from the PSR that he had caused a | oss
amounting to $188, 770 and that the court could order restitution.
He failed to object to any part of the PSR or to object to the
restitution order at sentencing. It cannot therefore be said that
the court's failure to warn him about possible restitution would
have affected his decision to plead guilty.! As the error did not
affect his substantial rights, it was harm ess.

We note, however, that this inquiry is somewhat case-specific.
Here, the error is harm ess because the defendant's total economc
exposure (fine plus restitution) was not increased by the sentence
as conpared with the affidavit of understanding and the plea
agreenent . Accordingly, his decision to plead guilty was not

af fected by the inaccurate information provided.

B
M khael al so chal |l enges that anount of the restitution order.
The defendant bears the burden to produce evi dence concerning his
inability to pay restitution. 18 U . S.C. 8§ 3664(d).? A defendant's

i ndi gence at the tine of sentencing is generally not considered a

bar to the requirenent of restitution. United States v. Ryan, 874
F.2d 1052, 1054 (5th Cr. 1989). It is not only the defendant's
present ability to pay that is considered, but his future ability

as well. See United States v. WMatovsky, 935 F.2d 719 (5th Cr.

! Nor, for the same reasons, can it be said that the failure
rendered his plea involuntary.

2 The governnent bears the burden of proving the anount of
the | oss, but Mkhael does not contest that figure.
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1991) (basing a restitution order upon defendant's ability to gain
future enploynent based upon education and background, despite
present unenpl oynent).

The record reflects that M khael has a high school education
and sone col | ege experience. The restitution order was only $5000,
and M khael failed to adduce evidence of his inability to pay or
the possibility of deportation. Therefore, the order was not an
abuse of discretion.

AFFI RVED.



