IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4617

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
ALLEN JACK HOCKER, JR.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:92crb52(2))

(Novenber 15, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Al l en Jack Hooker, Jr., was convicted of attenpted
possession with intent to distribute 50 kil ogranms or nore of
marijuana in violation of 21 U. S.C. 88 841(a)(1) and 846. He was
sentenced to 124 nonths inprisonnent and three years of
supervi sed rel ease and fined $5000. Hooker appeal s his sentence.

W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . BACKGROUND

On Cctober 31, 1992, Allen Jack Hooker, Jr. (Hooker) and co-
def endants Al l en Jack Hooker, Sr. (Hooker's father), G ace Hel ns
Hooker (Hooker's stepnother), Juan Soto, and Randal Pease were
arrested in Lewisville, Texas, after Hooker, Soto, and Pease
negoti ated the purchase of 200 pounds of marijuana from
under cover police officers posing as drug suppliers. On Novenber
12, 1992, a federal grand jury returned a four-count i ndictnent
char gi ng Hooker and the other co-defendants with attenpted
possession with intent to distribute 50 kil ogranms or nore of
marijuana in violation of 21 U S. C. 88 841(a)(1l) and 846 (count
one); conspiracy to possess 100 kil ogranms or nore of marijuana
with intent to distribute in violation of 21 U S.C. 88 841(a)(1)
and 846 (count three); and the use of certain forfeitable
property in the comm ssion of the offenses charged in the
precedi ng counts (count four). The indictnment also charged only
Hooker's father and stepnother with possession with intent to
distribute 500 grans or nore of cocaine in violation of 21 U S. C
§ 841(a)(1) (count two).

On January 7, 1993, pursuant to a plea bargain agreenent,
Hooker pleaded guilty to count one of the indictnent and agreed
not to contest the forfeiture allegations contained in count
four. |In exchange for Hooker's guilty plea, the governnent
agreed to dism ss count three and not to charge Hooker with any

other crimnal violations arising directly or indirectly fromthe



i nvestigation, except for crinmes of violence or Title 26
of f enses.

The district court adopted as its factual findings those
facts related by the probation officer in the pre-sentence

i nvestigation report (PSI). The district court found that

Hooker had been in a Mssouri State prison, where he net Juan
Soto, another inmate serving tinme on a narcotics charge. After
Hooker had been paroled and during the tine Soto was on furl ough,
Hooker and Soto sought marijuana to sell, and Soto contacted an
i ndi vidual in New Braunfels, Texas, whom Soto believed to be a
person who could supply themw th marijuana. That i ndividual
turned out to be a confidential informant working with the police
departnent in New Braunfels.

On or about Cctober 28, 1992, Hooker and Soto traveled to
Lew sville, Texas, where they had arranged to neet with the
i nformant and other "sellers" in order to purchase 200 pounds of
marijuana. Before |eaving Mssouri, Hooker recruited Randal
Pease to drive Hooker's car from M ssouri to Texas and to
chauf f eur Hooker around while Hooker "visited his relatives."
Pease was unaware that Hooker had hi dden $60,000 in the car.

When Hooker, Soto, and Pease net the "sellers" in a notel in
Lew sville, Hooker agreed to buy 200 pounds of marijuana from
t hem at $500 per pound. Hooker and Pease then drove to the hone
of Hooker's father and stepnother, |eaving Soto wth the

"sellers.” Hooker, Hooker's father, and Pease returned a short



time later. Hooker, leaving his father in a car outside,
reentered the notel room and dunped $100, 000 in cash on the bed.
Hooker also told the "sellers"” that the man in the car outside
was his father, who knew what was goi ng on and who had a kil ogram
of cocaine that was for sale for $22,000. Hooker's father then
returned hone.

After arresting Hooker, Soto, and Pease, the undercover
officers went to Hooker's father's home, where a consent search
yi el ded $10,000 in the stepnmother's purse, 628 grans of cocai ne,
and many | edgers that appeared to contain records of drug
transactions. Hooker's father and stepnother were al so arrested,
al though they told the officers that the cocai ne bel onged to
Hooker .

Based on the 200 pounds of marijuana that Hooker attenpted
to purchase and the 626 grans of cocaine that agents found at the
el der Hooker's hone, the probation officer preparing Hooker's PSI
determ ned that Hooker's base offense | evel under the United
States Sentencing CGuidelines (CGuidelines) was 26. He al so
consi dered Hooker to have been a | eader or organi zer of a
crimnal activity involving five or nore persons and accordi ngly
assigned a four-level increase. However, for Hooker's acceptance
of responsibility, the probation officer subtracted two points,
|l eaving a total offense |evel of 28.

Hooker objected to the PSI, claimng that many of the facts
rel ated therein were inaccurate or untrue, but offered no

evidence to rebut those facts. After considering Hooker's



objections, the district court accepted as its findings the facts
related in the PSI and sentenced Hooker to 124 nonths
i nprisonnment and three years of supervised release and to pay a

$5000 fine. This appeal ensued.

1. STANDARD OF REVI EW
This court reviews a CGuidelines sentence to detern ne

whet her the district court correctly applied the Guidelines to

factual findings that are not clearly erroneous. United States

v. Manthei, 913 F.2d 1130, 1133 (5th Gr. 1990); United States v.

Murillo, 902 F.2d 1169, 1172-73 (5th Cr. 1990). Legal
conclusions regarding the Guidelines are freely revi ened.

Mant hei, 913 F.2d at 1133. The district court may consider any
evidence that has "sufficient indicia of reliability to support
its probabl e accuracy," including evidence not adm ssible at
trial. US. S.G § 6A1.3, comment.; Mnthei, 913 F.2d at 1138.

The PSI itself bears such indicia. United States v. Alfaro, 919

F.2d 962, 966 (5th Cr. 1990).

I11. DI SCUSSI ON
Hooker rai ses nunerous issues on appeal. W |ook at each of
these in turn
A. Rel evant Conduct
Hooker first contends that the district court erred by
considering the 628 grans of cocai ne discovered in determning

Hooker's base of fense | evel. He bases this contention on the



facts that he was not indicted for possession of cocaine, that he
did not plead guilty to possession of cocaine, and that no

evi dence was evinced that he possessed, attenpted to possess, or
intended to distribute the cocaine. He also contends that

i nclusion of the 628 grans of cocaine in his sentence cal culation
violated his plea agreenent because it anmounted to prosecution
for a cocaine offense. W disagree.

Section 1B1.3 of the Cuidelines holds a defendant |iable for
conduct relevant to the offense of conviction, i.e., conduct the
def endant personally undertakes, aids, abets, counsels, commands,
i nduces, procures, or wllfully causes. See U S. S G
8§ 1B1.3(a)(1) (A (Nov. 1992). The @i delines therefore provide
that a court can consider a defendant's involvenment with
quantities of drugs not specified in the count of conviction as
long as they were part of the sanme course of conduct or part of a
common schene or plan as the offense of conviction. See

US S G 8 1Bl1.3(a)(2) (Nov. 1992); United States v. Mendoza-

Burciaga, 981 F.2d 192, 198 (5th Cr. 1992), cert. denied, S.
. _ (Cct. 18, 1993); United States v. Mr, 919 F.2d 940, 943

(5th Gr. 1990). The defendant's involvenent with these drugs
needs only to have "occurred during the comm ssion of the offense
of conviction" for this involvenent to be considered as rel evant
conduct. U S S .G 8§ 1Bl1.3(a)(1) (Nov. 1992).

Furthernore, in determ ning sentence, a district court may
properly consider any rel evant evidence "without regard to its

adm ssibility under the rules of evidence applicable at trial,



provided that the information has sufficient indicia of
reliability to support its probable accuracy.” A faro, 919 F. 2d
at 964 (quoting U S.S.G 8§ 6Al.3(a)). A defendant who objects to
consideration of information by the sentencing court bears the
burden of proving that the information is "materially untrue,

i naccurate or unreliable.” United States v. Anqulo, 927 F.2d

202, 205 (5th Gr. 1991). A defendant who di sputes information
in his PSI wthout presenting rebuttal evidence fails to carry
his burden, and the district court is free to adopt the facts in
the PSI without further inquiry. See Mr, 919 F. 2d at 943;
United States v. Mieller, 902 F.2d 336, 346 (5th Cr. 1990).

Hooker's PSI, which the district court adopted as its
findings of fact, states that Hooker told the undercover officers
during his negotiations to purchase 200 pounds of marijuana that
his father had cocai ne which was for sale for $20,000, inplying
an offer to sell by Hooker. That Hooker was maki ng such an offer
is supported by the testinony of one of the undercover officers
t hat "Hooker, Jr. made a statenent that they [i.e., Hooker and at
| east one other person] had a kilo of cocaine either in the car
or at the house" for sale for $22,000 (enphasis added). Although
Hooker asserted that he made no such offer and that the cocaine
in question was not his, he offered no rebuttal evidence. Hence,
the district court did not clearly err in finding that Hooker
of fered the cocaine for sale during the sanme schene in which he

attenpted to purchase the 200 pounds of marijuana.



Mor eover, the inclusion of uncharged drugs in the sentencing
calculation is not the equivalent of a prosecution. United

States v. Kinder, 946 F.2d 362, 367 (5th Cr. 1991), cert.

denied, 112 S. C. 1677, and cert. denied, 112 S. C. 2290,

appeal after remand, 980 F.2d 961 (5th G r. 1992), cert. denied,

113 S. . 2376 (1993). The governnent thus kept its part of the
pl ea agreenent not to charge Hooker with any other crim nal
violations arising directly or indirectly fromthe investigation.
Hooker's contention is without nmerit.

B. Use of the Correct GQuidelines Manual

Hooker next nmaintains that because his sentencing took place
in April 1993, the probation officer incorrectly used the 1992
Gui del i nes Manual and instead should have used the 1993
Gui del i nes Manual in conputing his recommended sentence in the
PSI. He thus contends that the district court, in adopting the
sentence recommended in the PSI, erred in sentenci ng Hooker
pursuant to the 1992 @uidel i nes Manual .

Section 1B1.11 of the Cuidelines states that "the court
shal | use the Guidelines Manual in effect on the date that the
defendant is sentenced.” U S. S .G § 1B1.11 (Nov. 1992). Hooker
was sentenced in April 1993. The 1993 Cui deli nes Manual becones
effective Novenber 1, 1993. Therefore, the 1992 Guidelines
Manual was in effect at the tine Hooker was sentenced, and the
district court did not err in sentencing Hooker pursuant to that

Manual .



C. Acceptance of Responsibility

Hooker al so argues that he qualified for a three-I|evel
reduction in his offense | evel for his acceptance of
responsibility instead of the two-1|evel reduction he was given.
However, because Hooker failed to raise an objection at
sentencing to the factual basis on which the district court
determ ned his reduction |evel, he cannot raise the issue for the

first tinme on appeal. United States v. Murning, 914 F.2d 699,

703 (5th Cr. 1990) ("In a plea bargain case, this court wll not
review challenges to the factual basis of a guideline's
applicability which have not been preserved by objection in the
district court."). W therefore do not address his argunent.

D. Leadership Role

Hooker further contends that the district court erred in
assessing an increase in his base offense |level for taking a
| eadership role in a crimnal activity involving at |east five
i ndividuals. He bases this contention on the governnent's
adm ssion at his detention hearing that "the governnent's
position in this case is a sliding scale of who needs to be held,
starting with M. Soto at the top and M. Pease at the bottont
and that thus Soto was the nost cul pable. He also maintains that
the crimnal activity at issue in this case did not involve five
partici pants.

The Cuidelines provide that nore than one person may be
deened a | eader or organi zer for sentencing purposes. See

US S G 8§ 3Bl.1, comment n.3 (Nov. 1992). In nmaking the



determ nation of whether a defendant is a | eader or organizer,
the district court is to consider such factors as "the exercise
of decision nmaking authority, the nature of participation in the
comm ssion of the offense, the recruitnent of acconplices, [and]
the clained right to a |arger share of the fruits of the crine."
Id.

Al t hough the district court found that Soto arranged the
mar i j uana purchase, the court also found that Hooker's
participation in the crimnal activity at issue was nulti-
faceted: Hooker provided the cash for the attenpted marijuana
purchase, negotiated with the "sellers" at the notel, recruited
Pease to transport part of the purchase noney from M ssouri to
Texas, and paid the expenses of the defendants who were staying
at the notel where the marijuana purchase was to take pl ace.
Furt hernore, Hooker offered no evidence to refute this
description of his participation.

The indictnent in this case listed five defendants, all of
whomthe district court found to be involved in a comon plan or
schene to engage in drug trafficking. As reported in the PSI,
and uncontested by Hooker, (1) Hooker's father and stepnother
were found in possession of $10,000 cash and drug | edgers; (2)
Hooker's father admtted that he frequently brought cocaine to
their hone where it was repackaged and sold in Mssouri; (3)
Pease becane aware of the drug transactions in progress and did
nothing to renove hinself frominvolvenent; and (4) Soto nade the

phone contacts to set up the marijuana purchase and was present
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in the notel roomw th Hooker when Hooker told the undercover
agents that "they" had a kil ogram of cocaine for sale. The
district court, therefore, did not err in determ ning Hooker's
| eadership role in a crimnal activity which invol ved at | east
five participants and increasing his base offense | evel

accordi ngly.

E. Statements in Hooker's PSI

Hooker al so argues that his PSI contains nunmerous m sl eading
statenents. Specifically, he argues that statenents about his
prior arrests, substance abuse, and prosecutions which did not
result in arrest--informati on contai ned under the heading "Q her
Crimnal Conduct” in the PSI--prejudiced himat sentencing.

Rule 32(c)(2)(A) of the Federal Rules of Crimnal Procedure
mandates that a PSI contain information of the defendant's prior
crimnal record. Mreover, such information was not used in
determ ning Hooker's sentence. His argunent is therefore w thout
merit.

F. Two Hundred Pounds of Marijuana

Hooker further contends that 200 pounds of marijuana, or
90. 72 kil ograns, should not have been attributed to himin
sent enci ng because the indictnent and the plea agreenent were for
an of fense involving 50 kilograns. Again, we disagree.

The indi ctnment charged and Hooker pleaded guilty to an
of fense involving the intent to distribute 50 kilograns or nore
of marijuana in violation of 21 U S.C. 8§ 841(b)(1)(C. The

district court found that Hooker was involved in the negotiation
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to purchase 200 pounds of marijuana for $500 per pound, and
Hooker offered no evidence to rebut this finding. Therefore, the
district court did not err in attributing 200 pounds of marijuana
to Hooker in determ ning Hooker's sentence.

G $5000 Fine

Finally, Hooker contends that the district court inproperly
assessed a $5000 fine against himbecause he filed a financial
affidavit showi ng his lack of assets and was represented by
appoi nted counsel .

"The court shall inpose a fine in all cases, except where
t he defendant establishes that he is unable to pay and is not
likely to becone able to pay any fine." U S S. G 8§ 5EL 2(a)
(Nov. 1992); see also United States v. Voda, 994 F.2d 149, 154

n.13 (5th CGr. 1993); United States v. Matovsky, 935 F.2d 719,

722 (5th Cr. 1991). Although Hooker filed an affidavit show ng
his | ack of assets, Hooker's PSI reported that Hooker had stated
"that when he went to prison in Mssouri in 1986, he had severa
hundred thousand dollars[,] . . . that he used this all the while
he was in prison[,] . . . [and] that he took what was |eft when
he got out of prison and used it to try to purchase the marijuana
involved in this case."” Although Hooker originally objected to
this statenent in his PSI, he withdrew his objection at
sentenci ng. Hooker has therefore not established that he is
unable to pay the fine or is unlikely to be able to pay in the
future. Thus, the district court did not err in inposing the

$5000 fi ne on Hooker.
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I V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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