UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 93-4450
(Summary Cal endar)

RAQUEL ARGENTI NA ESPI NOZA,
Petitioner,
VERSUS
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
(A28-601-436)

(Decenber 20, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Petitioner, Raquel Argentina Espinoza, seeks reviewof a final
order of deportation entered by the Board of Inmmgration Appeals
("the Board"). Espi noza argues that she is entitled to asylum
pursuant to 8 U S . C. 8§ 1158(a) (1988), and to w thhol ding of
deportation, pursuant to 8 U . S.C. 8§ 1253(h) (1988), because she has
denonstrated a well-founded fear and a clear probability of

persecution at the hands of the Sandi nistas in Ni caragua on account

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



of her political opinion. Espinoza contends that, since the Board
took adm nistrative notice of the fact that the Sandinistas are no
| onger in power in N caragua, the Board erred by failing to afford
her an opportunity to present evidence that the Sandinistas are
nevertheless still capable of persecuting her. Finding no
reversible error, we affirmthe Board's deci sion.

I

Espinoza is a native and citizen of N caragua. Both before
and after the Sandinistas took control of the N caraguan
governnent, Espinoza was engaged in the inport-export business.
Espi noza travel ed outside N caragua, purchasing shoes, clothing,
and other textiles, which she then sold in N caragua. Espi noza
operated this business w thout governnent interference before the
Sandi ni stas seized power. Thereafter, however, a |icense was
required for engaging in the inport-export business in N caragua.
Espi noza acquired one such |icense, but when that |icense expired
her application for a newlicense was denied. The notice of denial
stated that Espinoza's application was denied because she had
failed to join certain Sandinista organi zations))the Sandinista
Defense Committee, the Luisa Amanta Espinoza Organization of
Sandi ni sta Whnen, and a trade cooperati ve.

The Sandi nistas also placed limts on the anmount of currency
which N caraguan citizens could transport out of the country.
Because the currency restrictions made it inpossible for Espinoza
to purchase sufficient goods on her trips abroad, she began

carrying furniture out of Nicaragua, selling it in other countries,
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and then using the funds thus acquired to purchase the goods which
she needed. The Sandinistas carefully inspected her goods at the
border when she left and when she returned. Espi noza was al so
i nterrogat ed about whet her she had seen or spoken to anyone abroad
who was associ ated with the Nicaraguan Contra rebels. Espinoza was
asked whether she was a Contra informant. These interrogations
often lasted up to twenty m nutes.

At one point, upon returning fromEl Salvador with a | oad of
pur chased goods, Espinoza was required to pay a tax on the goods.
Because she |acked sufficient funds to pay the tax, Espinoza
refused to pay it. She argued with the Sandi ni stas about the tax,
contendi ng that she should not be required to pay it because it had
not been in effect when she left the country. Because Espinoza
refused to pay the tax, she was detained for two days by the
Sandi ni stas. \When she was rel eased, she left the goods behind and
| ater acquired enough noney to pay the tax. Shortly thereafter,
Espi noza deci ded that she could no | onger carry on her business in
Ni caragua under the circunstances inposed by the Sandinistas. As
a result, she emgrated to the United States, |eaving behind her

husband and children.?

1 Wi | e Espinoza was still living in Ni caragua, her hone
was the subject of attacks by nobs associated with the Sandini sta
Def ense Conmittee. On several occasions the nobs would surround
t he house, bang on the doors, shout, and paint threateni ng nessages
on the exterior walls, such as "this house is watched" and "do not
t hi nk you can escape." According to Espinoza, the nobs consi dered
her and her famly to be inperialists and reactionaries because her
in-laws live in the United States.
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These proceedi ngs began when Espinoza was served with an
order to show cause why she shoul d not be deported for entering the
United States w thout inspection. Espi noza appeared, admtted
entering the United States wthout inspection, and conceded
deportability. However, Espinoza sought asylum pursuant to 8
US C 8§ 1158(a), and w thhol ding of deportation, pursuant to 8
US C § 1253(h), contending that she should not be returned to
Ni caragua because she woul d be persecuted there on account of her
political opinion. After a hearing, at which Espinoza testified,
the I mm gration Judge determ ned that Espinoza was not entitled to
asylum or w thholding of deportation. Espi noza appeal ed that
decision to the Board, which also held that Espinoza was not
entitled to asylumor w thhol ding of deportation. The Board then
entered a final order of deportation. Espi noza is before this
Court seeking review of the Board's deci sion.

I
In reaching its decision, the Board took adm ni strative notice
of the Sandinistas' fall from power in N caragua. Espi noza
contends that she was therefore entitled to a chance to prove that
t he Sandi ni stas))al t hough no | onger in power))were, neverthel ess,
still capable of persecuting her on account of her political
opi nion.? Had she been given the opportunity to offer such proof,

Espi noza contends, she could have denonstrated her entitlenent to

2 Espi noza cites no authority for the proposition that she
was entitled to offer proof of the Sandinistas' ability to
persecute her. She nerely asserts that "[t]he introduction of new
evidence . . . without allowing [her] the opportunity to rebut it,
| acks any notion of due process and fundanental fairness."
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asylum pursuant to 8 U S.C. 8§ 1158(a), and to wthholding of
deportation, pursuant to 8 U S.C. 8§ 1253(h). W disagree, because
the record denonstrates))regardl ess of the Sandinistas' fall from
power))that the Board correctly determned that Espinoza is
entitled neither to asylum nor to wthholding of deportation.
Consequently, there is no reason to believe that the outcone of the
proceedi ng below would have been different had Espinoza been
allowed to offer rebuttal evidence, and the Board's action was, at
nost, harm ess error.

An "alien may be granted asylum in the discretion of the
Attorney CGeneral if the Attorney General determ nes that such alien
is a refugee within the neaning of [8 U S. C. 8§ 1101(a)(42)(A]."
Under 8§ 1101(a)(42)(A)),

[t]he term refugee' neans any person who i s outside any

country of such person's nationality . . . and who is
unable or unwilling to return to, and is unable or
unwi I ling to avail hinself or herself of the protection

of , that country because of persecution or a well -founded
fear of persecution on account of race, religion,
nationality, nmenbership in a particular social group, or
political opinion.
8 US C 8§ 1101(a)(42)(A) (1988). As the terns of the statute
i ndi cate, an alien))such as Espi noza))who woul d show persecution or
a well-founded fear of persecution "on account of . . . political
opi ni on" must show that she will be persecuted because of her

opinion. See lmmgration & Naturalization Serv. v. Elias-Zacari as,

_us ., . 112 S. CO. 812, 815, 117 L. Ed. 2d 38 (1992)
("Elias-Zacarias . . . has to establish that . . . the guerrillas
w Il persecute him because of [his] political opinion . . . .").

An alien seeking asylum bears the burden of proving that she
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satisfies the statutory requirenents for asylum Cuevara Flores v.
Imm gration & Naturalization Serv., 786 F.2d 1242, 1248 (5th G
1986), cert. denied, 480 U.S. 930, 107 S. C. 1565, 94 L. Ed. 2d
757 (1987).

The Board held that Espinoza had not proven that she
experienced persecution or should reasonably fear persecution on
account of her political opinion.® W agree, since nothing in the

record indicates that the Sandi nistas ever knew about Espinoza's

3 The Board's deci si on states:

The |icensing requirenents, custons decl arations,
inport taxes, and price controls inposed by the
Sandi ni stas do not | end support to [ Espi noza' s] cl ai mof
past persecution to warrant the granting of asylum
relief. Wile these neasures, which were part and par cel
of the Sandinistas' efforts to centralize N caragua's
econony, may have nmade it difficult for [Espinoza]l, a
sel f-enpl oyed entrepreneur, to transact business, [she]
has not shown that these neasures were inposed upon her
as sone form of punishnment because of her political
opinion. See |I.N S. v. Elias-Zacari as.

The Sandinistas may have refused to renew
[ Espi noza's] inport |license. However, according to this
record, the denial was prem sed on her failure to satisfy
the licensing requirenents, one being nenbership in any
one of a nunber of Sandi ni sta organi zati ons, rather than
on account of one of the grounds [including politica
opi ni on] proscri bed by t he [ mm gration and
Nat ural i zati on] Act. And, while it may have been her
political opposition to the Sandini stas which prevented
her joining these organi zations, there is no evidence
t hat the Sandi ni stas knew of her opinion, or interpreted
her failure to participate in these groups as a political
expression and persecuted her as a result.

Simlarly, absent any evi dence t hat t he
interrogations she reportedly underwent and the 2-day
detention she allegedly received occurred on account of
her political opinion, these incidents do not qualify her
for asylumrelief.

Record on Appeal at 3-4 (citations omtted).
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political opinions, which she describes as follows: "I was an
entrepreneur |ike ny nother was[,] and | believed in the capitalist
way of conducting one's business at a profit in order to nake a
living."

In the brief which she submtted to the Board, Espinoza argued
that the Sandinistas knew about her political views because of
(1) her "ability to argue with the Sandinistas about their
inport/tax laws," (2) "the fact that she traveled outside of
Ni caragua frequently,"” and (3) "the fact that she openly refused to
support any Sandinista organization." However, none of these
matters supports the conclusion that the Sandinistas are or ever
were aware of Espinoza's political |eanings. Wen Espinoza argued
w th t he Sandi ni stas about taxes which they i nposed on her inported
goods, she did not tell themabout her belief in capitalismor her
opposition to Sandinista policies. According to Espinoza, she
nmerely objected to the collection of the taxes because they had not
been in effect when she |left N caragua to go to El Sal vador.
Furthernore, we fail to see how Espinoza's habit of traveling
out si de Ni caragua woul d have reveal ed to the Sandi nistas that she
was a capitalist. Finally, nothing in the record indicates that
t he Sandini stas knew that political opposition to the Sandinista
governnent | ed Espinoza not to join Sandinista organi zations. A
variety of notives may | ead an individual not to join a political
organi zation. See Elias-Zacarias, = US | 112 S C. at 815-
16 (holding that (1) refusal to join guerrillas mght have been

nmotivated by a nunber of considerations other than di sagreenent
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with their political objectives, and (2) it is not ordinarily true
"that not taking sides with any political faction is itself the
affirmati ve expression of a political opinion"). So far as the
record discloses, Espinoza never communi cated to the Sandi ni stas
that she refused to join their organizations because she di sagreed
with their policies.

Nei t her does anything else in the record indicate that the
Sandi ni stas were i nfornmed of Espinoza's political views. Espinoza
testified that she and her famly were terrorized by Sandinista
nmobs, but she concedes that those incidents were notivated by the
fact that her in-laws live in the United States, and not by her
political opinions. Furthernore, Espinoza's status as a business
person is not necessarily indicative of her support of capitalism
or her opposition to the Sandinista reginme. Since the Sandinista
governnment issued licenses to individuals who engaged in the
i nport-export business, it appears that other people in N caragua
engaged in that business, and that it was carried on with the
approval of the Sandinista governnent. Engaging in the inport-
export business as a private business person therefore does not
indicate political disagreenent with the Sandinista regine.
Consequently, the record does not indicate that the Sandinistas
knew about Espinoza's political |eanings, and we agree with the
Board's holding that a finding of persecution or a well-founded
fear of persecution on account of Espinoza's political opinion is

not warr ant ed.



Neither is Espinoza entitled to w thholding of deportation
under 8 U. S.C. 8 1253(h). Under § 1253(h), "[t]he Attorney Gener al
shall not deport or return any alien . . . to a country if the
Attorney CGeneral determ nes that such alien's |ife or freedomwoul d
be threatened in such country on account of race, religion,
nationality, nmenbership in a particular social group, or political
opinion." In order to qualify for withhol ding of deportation under
§ 1253(h), an alien nust show a clear probability of persecution.
Imm gration & Naturalization Serv. v. Stevic, 467 U S. 407, 430,
104 S. C. 2489, 2501, 81 L. Ed. 2d 321 (1984). The "cl ear
probability" standard is satisfied if it is nore likely than not
that the alien will be subjected to persecution on account of one
of the grounds specified in 8 1253(h). 1d. at 430-31, 104 S. C
at 2501.

Espi noza contends there is a clear probability that she wll
be persecuted on account of her political opinion, but, as we have
already indicated, nothing in the record suggests that the
Sandi ni stas know what her political opinion is. Consequently, it
is not "nore likely than not" that Espinoza will suffer persecution
because of her political opinion, and she is not entitled
wi t hhol di ng of deportation under § 1253(h).*

Thus, even assumng that Espinoza was entitled to an

opportunity to prove that the Sandinistas are still capable of

4 The Board held that "[i]nsofar as [Espinoza] has failed
to satisfy the lower burden of proof required for asylum it
follows that she also has failed to satisfy the clear probability
standard of eligibility required for w thhol ding of deportation.™
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persecuting her, and assum ng that the Board erroneously deni ed her
t hat opportunity, she nevertheless is not entitled to relief from
this Court. Proof that the Sandi nistas are capabl e of persecuting
Espi noza woul d do nothing to renedy the fatal flaw which the Board
recogni zed in her case))that nothing in the record suggests that
the Sandinistas woul d persecute her on account of her politica

opi nion. Therefore, there is no reason to believe that the outcone
of this proceeding woul d have been different if Espinoza had been
af forded an opportunity to present evi dence about the Sandi ni st as'

capacity to persecute her. Assum ng arguendo that the Board erred
by taking adm ni strative notice of the Sandi nistas' fall frompower
w thout affording Espinoza the opportunity to offer rebuttal

evi dence, we hold that any such error was harmnl ess, and therefore
does not entitle Espinoza to relief. See Iredia v. Inmmgration &
Natural i zation Serv., 981 F.2d 847, 849 (5th Cir.) (finding
harm ess immgration judge's failure to allow alien to testify
regarding facts that would support his case, where substanti al

ot her evidence supported the inmgration judge's decision and the

deci sion of the Board), cert. denied, = US __ , 114 S. . 203,
L. Ed. 2d __ (1993).°
5 Espi noza also contends that the Imm gration Judge

commtted clear error in finding that she had not net the statutory
requi renents for asylum or wthholding of deportation. Assum ng
arguendo that a challenge to the Immgration Judge's findings is
cogni zabl e on petition for review of the Board's decision, for the
reasons already stated in this opinion Espinoza's challenge to the
| mm gration Judge's findings is without nerit.
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For the foregoing reasons, we AFFIRM
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