IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4445

FI SHER CONTRCLS | NTERNATI ONAL,
I NC. ,

Pl ai ntiff-Appellant
Cr oss- Appel | ee,

ver sus

BOLT & NUT SUPPLY, LTD.,

Def endant - Appel | ee
Cr oss- Appel | ant ,

KENEBRI DGE CORPORATI CON,
Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Eastern District of Texas
(91-Cv-81)

(June 20, 1994)

Bef ore GOLDBERG KI NG and WENER, C rcuit Judges.
PER CURI AM ~

Based on our careful attention to argunents advanced by

counsel, presented both orally and in their respective briefs to

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



this court, and on our review of the record in this case, we are
satisfied that the summary judgnent granted by the district court
in favor of Defendants-Appellees Bolt & Nut Supply, Ltd. and
Kenebri dge Corporation, dismssing the conplaints of Plaintiff-
Appel l ant Fisher Controls International, Inc., nust be affirned.
Al t hough we agree with the results reached by the district court,
however, our de novo review of the case leads us to such results
for different reasons.

First, while not necessarily disagreeing with the district
court's determnation that the substance of Fisher Controls' case
against Bolt & Nut lacked nerit, we find that Bolt & Nut should
have been dismssed as a defendant for |lack of personal
jurisdiction. Under the facts of this casesqwell known to the
parties and wel | docunented in the pleadings and the briefs to this
courtsQBolt & MNut is sinply not subject to the personal
jurisdiction of the district court, whether by virtue of the Texas
Long Arm Statute or otherw se.

As for Kenebridge, although we synpathize with the district
court's pronouncenent that sQabsent record references by counsel for
Fi sher Control ssQt he court | acked the tine and resources to scour
the nyriad depositions in search of support for Fisher Controls'
contention that genuine issues of material fact exist, we do not
agree that Fisher Controls failed totally to conply with Fed. R
Cv. P. 56(e), as explicated by the Suprenme Court inits celebrated
trilogy of the sunmary judgnent cases. Even when considered in

light of the Court's subtle alteration of Rule 56(e) by



pronouncenents in Celotex Corp. v. Catrett,! in which the Court

stated that the non-novant nust "go beyond t he pl eadi ngs and by her
own affidavits, or by the depositions, answers to interrogatories,
and adm ssions on file,' designate " specific facts showi ng that
there is a genuine issue for trial,'"? we note that "designate" is
not synonynous with pin-point page and line references to the
summary judgnent evi dence.

True, in Nissho-lwai Am Corp. v. Kline,® we announced our

di sagreenent with the proposition that "the entire record in the
case nust be searched and found bereft of a genuine issue of
material fact before summary judgment may be properly entered."?
Neverthel ess, we are not wlling to go so far as to say that
failure of a non-novant to make such exact references to the
precise locations in the depositions and affidavits where the
desi gnat ed evi dence may be found is tantanount to a license for the
trial court to abrogate its responsibility to make a reasonable
exam nation of the summary judgment record.?®

But our de novo review nonethel ess satisfies us that Fisher

477 U S, 317, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).
2477 U. S. at 324.

3 845 F.2d 1300 (5th Gr. 1988).

4 N ssho-lwai Am Corp., 845 F.2d at 1307.

5 Qur recent opinion in Skotak v. Tenneco Resins, lInc.,
953 F. 2d 909, cert. denied, us _ , 113 S.C. 98, 121 L.Ed. 2d
59 (1992), nust not be read to nmandate a contrary result,
particularly in light of the way that opinion was renderedsQludge
Barksdale witing the "majority" opinion, Judge King concurring in
the result only, and Judge W sdom di ssenti ng.
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Controls sinply cannot here prevail in its attack on the district
court's grant of summary judgnent, given the contents of the record
and the nature and quality of the sunmmary judgnent evidence in this
case.

For the foregoing reasons, we affirm the judgnent of the
district court insofar as it relates to Kenebridge; but, insofar as
said judgnent relates to Bolt & Nut, we nodify it so as to
constitute a dismssal, wthout prejudice, of Fisher Controls'
action agai nst Bolt & Nut for | ack of personal jurisdiction; and as
thus nodified that aspect of the judgnent is affirnmed as well.

AFFIRMED in part; and MODIFIED in part and, as nodified, AFFI RVED.



