UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-4444
Summary Cal endar

JERRY E. EASLEY,
Pl ai ntiff-Appellant,

VERSUS

C. R MARTIN and K. SULEWSKI ,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

(9 91 CV 115)
(March 15, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *

BACKGROUND

Jerry E. Easley, a prisoner of the State of Texas, filed a pro

se, in forma pauperis conplaint against C. R Martin, the Warden of

East ham Unit, and K Sul ewski, the disciplinary officer. Easley

all eged that he was transferred, ostensibly due to overcrowdi ng,

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



fromElIlis 1 Unit to the EasthamUnit in retaliation because he is
awit witer and has initiated "three emnent [sic] |awsuits and
two internal affairs investigations at Ellis 1." Mor eover, he
all eged that he has been subjected to the follow ng injustices
since his arrival at Eastham Unit: 1) he was held in prehearing
detention without justification; 2) he was denied an "in-cell art
card" based on racial discrimnation and prejudice; 3) he was
subjected to an illegal shakedown and search of his |ega

materials, resulting in the loss, theft, or destruction of [egal
materials and evidence against prison enployees; and 4) he was
fal sely accused in disciplinary reports on Cctober 31, 1990,! and
January 4, 1991. Easl ey sought injunctive relief, a
decl aration of the rights of prisoners in disciplinary proceedi ngs,
and nonet ary danages. The case was set for an evidentiary hearing
before a magi strate judge. At the hearing, Easley attenpted
to raise clainms concerning the conditions of his confinenent at the
Retrieve Unit. The nagistrate judge inforned hi mthat those i ssues
had to be raised in the Southern District. Easley elected to
proceed with the case before the district court |udge. The
magi strate judge issued a report regarding the clains alleged to
have occurred in the Retrieve Unit and reconmended that Easley's
motions for a tenporary restraining order, a prelimnary
i njunction, and a show cause order be denied. The district court

adopted the recommendati on and denied the notion for a tenporary

. The first disciplinary report is not challenged in this
litigation because no action was taken. R 522.
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restraining order.

The defendants filed a notion to dismss wth a supporting
brief. The defendants asserted that Easley had "failed to provide
specific facts stating a constitutional claim or overcom ng the
Def endants' immunity in such a claim"”

In a second report, the magi strate judge concl uded as foll ows:
1) the disciplinary proceedi ng was constitutionally sufficient, 2)
Easl ey' s confinenent in adm ni strative segregation for one and one-
hal f days prior to a disciplinary hearing or investigation did not
anpbunt to a constitutional violation, 3) the deprivation of
"piddling" or art supplies because of Easley's disciplinary record
did not violate a constitutional right, 4) Easley had a adequate
state renedy for any deprivation of his property, 5) Easley had not
asserted facts to support a claim of denial of access to the
courts, and 6) Easley's clains that he was the victim of
retaliation were "speculative, conclusory and wthout factual
foundation."” Additionally, the magistrate judge determ ned that
the defendants were entitled to qualified imunity and recommended
that the district court grant their notion to dismss.

I n a subsequent order, the nagi strate judge treated the notion
to dismss as a notion for summary judgnent because materials
outside the pleadings were submtted with the notion and advi sed
the parties to file any other materials within ten days. The
district court adopted the recommendati on of the magi strate judge,
granted the defendants' notion for sunmary judgnent, and di sm ssed

the conplaint with prejudice.



OPI NI ON

Easl ey has presented a 46-page brief raising 19 issues. In
his brief, he states that he addresses each issue "in summary form
to avoid duplicity and repetition of the record.” He incorporates
by reference the issues "presented in great detail in the Mtion
for Reconsideration."

Al t hough the Court liberally construes the briefs of pro se
appel l ants, argunents nust be briefed to be preserved. Price v.

Digital Equip. Corp., 846 F.2d 1026, 1028 (5th Cr. 1988).

Cenerally, clains not argued in the body of the brief are abandoned
on appeal, even if the appellant is proceeding pro se. See Yohey
V. Collins, 985 F. 2d 222, 224-25 (5th Cr. 1993) (Court declined to
i ncorporate argunents from ot her pl eadi ngs which would | engthen a
50-page brief). W address only those argunents as presented in
the brief and in the reply brief.

Succinctly, Easley contends that the district court erred in
granting the defendants' notion for summary judgnent. He asserts
that the defendants' notion to dism ss was not a proper notion for
summary judgnent, and, alternatively, that the defendants did not
carry their sunmmary judgnent burden. Easl ey argues that the
def endants nay not assert a personal immunity defense because they
abused their power in violation of clearly established | aw at the
time of the incidents. Moreover, he contends that the district
court erred in shifting the burden of proof regarding the
defendants' immunity. Easley acknow edges that the burden shifts

to the plaintiff after entitlenment to immunity has been



establi shed, but he argues that the defendants did not establish
their entitlenment to imunity.

"Ordinarily, when matters outside the pleadings are
considered, a notion for dism ssal based on failure to state a
claimis converted into a notion for summary judgnent (see Fed. R
Cv. P. 12(b)(6)), which is disposed of as required by Fed. R G v.
P. 56." Fernandez-Montes v. Allied Pilots, 987 F.2d 278, 283 n.7

(5th Gr. 1993). "Sunmary judgnent is reviewed de novo, under the
sane standards the district court applies to determ ne whether

summary judgnment i s appropriate.” Anburgey v. Corhart Refractories

Corp., 936 F.2d 805, 809 (5th Gr. 1991). Summary judgnent is
proper when view ng the evidence in the |ight nost favorable to the
non-movant, "“there is no genuine issue as to any material fact and

the noving party is entitled to judgnment as a matter of
law."" 1d. (quoting Fed. R GCv. P. 56(c)). |If the noving party
nmeets the initial burden of establishing that there is no genuine
issue, the burden shifts to the non-noving party to produce
evi dence of the existence of a genuine issue for trial. Celotex

Corp. v. Catrett, 477 U. S. 317, 325, 106 S.Ct. 2548, 91 L. Ed. 2d 265

(1986). The non-noving party "may not rest upon nere allegations
or denials in its pleadings, but nust set forth specific facts
show ng the existence of a genuine issue for trial." Rosado v.
Deters, 5 F.3d 119, 123 (5th Gr. 1993).

In a case when the defendant asserts a qualified imunity
defense, "the first inquiry in the exam nation of a defendant's

claimof qualified inmunity is whether the plaintiff “allege[d] the



violation of aclearly established constitutional right.'" Duckett

v. Cty of Cedar Park, 950 F.2d 272, 276-77 (5th Gr. 1992)

(quoting Siegert v. Glley, 500 US 226, _ , 111 S. . 1789

1793, 114 L.Ed.2d 277 (1991)). If this Court finds no
constitutional injury, it is "unnecessary to address the issue of

qualified imunity." Quives v. Canpbell, 934 F.2d 668, 671 (5th

CGr. 1991).

In his conplaint, Easley alleged that (1) his constitutional
right to due process was violated at the disciplinary hearing; (2)
he was placed in | ockdown upon arrival at EasthamUnit w t hout due
process; (3) because he exercised his right of access to the courts
in his activities as a wit witer, prison officials retaliated
against him by transferring him to Eastham Unit and then to
Retrieve Unit and by placing hi min shackles and wi st | ocks during
a transfer to Ellis Il on a nedical chain; (4) he was deprived of
an art card; and (5) prison officials conducted an illegal search,
resulting in loss of legal materials.?

Di sciplinary hearing

The January 4, 1991 disciplinary report charged Easley wth
creating a di sturbance and possessi on of contraband, a w re hanger.
Easl ey contended that the wire hanger, which he used to hang his
t oot hbrush hol der, was not contraband. The disciplinary report
stated that Easley used the wire hanger in an attenpt to renpve

handcuffs. Both charges were nmajor and subjected Easley to a

2 Presumably, the clains that involve prison officials who
are not naned in the conplaint were directed at Defendant Martin
in his role as warden



possible loss of two classes in good-tinme earning capacity and
good-tinme credits.

In his conplaint, Easley alleged that Oficer Sulewski
conducted a disciplinary hearing in violation of his due process
rights: 1) all of his pre-hearing notions were denied; 2) he was
denied the right to call w tnesses who woul d have testified on his
behalf; 3) the hearing violated the prison's handbook of
disciplinary rules and procedure; and 4) the charges were witten
by Sergeant Cooper, who was not present when the incident occurred.
Based on the testinony of Sergeant Cooper and an affidavit froman
unknown person, O ficer Sulewski found himaguilty.

Easl ey asserted that the wi tnesses could have testified that
he did not create a di sturbance and that the "regul ar officers that
shake down t he nedi cal chai ns" had approved of the "hanger" in the
past . Specifically, Easley wanted to call inmates that were
present, but he was unable to obtain their nanes. Also, he stated
that Warden Martin would have testified that he spoke with Easley
about the hanger and took no action.

Easl ey asked for a neeting with Warden Martin and filed this
| awsuit when he received no response. The Warden then net with
Easley in his office, and Easl ey expl ai ned all that had happened to
him The Warden ordered the two disciplinary cases expunged from
Easley's record and prom sed that the incidents would not happen
again. Shortly thereafter, Easley was transferred to the Retrieve

Unit.



On appeal, Easley contends that he was deprived of his rights
as contained in the "TDC Disciplinary Rules & Procedures for
Inmates."” Specifically, he was "deni ed an opportunity to identify
and interview potential wtnesses" and access to docunentary
evi dence. He argues that, although violations of state | aw per se
are not constitutional violations, prison officials deprived hi mof
a liberty interest in violation of due process.

"Prison disciplinary proceedings are not part of a crimnal
prosecution, and the full panoply of rights due a defendant in such

proceedi ngs does not apply." WIff v. MDonnell, 418 U. S. 539,

556, 94 S. Ct. 2963, 41 L.Ed.2d 935 (1974). The Suprene Court has
set out the follow ng standard for disciplinary procedures when a
prisoner is punished by solitary confinenent and | oss of good-tine
credits: (1) witten notice of the charges against him at |east
twenty-four hours before the hearing, (2) a witten statenent of
the factfinders as to the evidence relied on and the reasons for
the disciplinary action taken, and (3) a limted opportunity to
call wtnesses and present docunentary evidence in his defense.
Id. at 563-66.

It is undisputed that Easley received notice and that the
factfinder relied on the testinony of Sergeant Cooper and the
affidavit of an unknown w tness. The only question in dispute is
whet her O ficer Sul ewski violated Easley's right to due process in
di sall ow ng the w tnesses.

"[Plrison officials may be required to explain, in alimted

manner, the reason why wi tnesses were not allowed to testify, but



they may do so either by naking the explanation a part of the
“administrative record” in the disciplinary proceeding, or by
presenting testinony in court if the deprivation of a “|iberty’
interest is challenged because of that clainmed defect in the

hearing." Ponte v. Real, 471 U S 491, 497, 105 S. . 2192, 85

L. Ed. 2d 553 (1985). In WIff, the Suprenme Court recogni zed "t hat

the right to call witnesses was a |imted one, available to the

inmate "when permitting himto do so will not be unduly hazardous
to institutional safety or correctional goals."" Id. at 499
(quoting Wl ff, 471 U S at 566). It is wthin the prison

officials' discretion"to keep the hearing within reasonable limts
and to refuse to call witnesses that may create a risk of reprisal
or underm ne authority, as well as tolimt access to other inmates
to collect statenents or to conpile other docunentary evidence."
Id.

O ficer Sulewski stated in the disciplinary hearing record
that wi tnesses were not present because they were too nunerous and
they were unavail able. At the evidentiary hearing, Oficer
Sul ewski testified that it was not necessary to call Oficer Quil
to testify that he permtted Easley to use the wire to dry his
t oot hbrush. The disciplinary issue concerned the manner in which
Easl ey had used the wire to renove his cuffs. Sul ewski did not
recall if he had denied the testinony of other w tnesses, but he
stated that he had not stopped Easley frominterviewi ng wtnesses.

This Court finds that the prison official's reasons for

limting the witness testinony were sufficient and that Easley was



not deprived of due process at the hearing. Mor eover, Easley
suffered no adverse consequences because the warden ordered his
records expunged. There was no constitutional violation
Therefore, the WIff requirenents nmay not be applicable. See Dzana
v. Foti, 829 F.2d 558, 561 (5th Cr. 1987) (a "key consideration"
in the determ nation whether the Wl ff requirenents apply "is the
type of sanction inposed,” but the Court then characterizes this
inquiry as the discipline that the prisoner is "facing").

Easl ey al so argues that the deprivation of procedural rights
created by the Texas Departnent of Crimnal Justice deprived hi mof
a liberty interest. A protected liberty interest arises only if

the state places substantive limts on the officials' discretion;

aliberty interest protected by the due process cl ause " cannot be
the right to demand needl ess formality.' Process is not an end in
itsel f. Its constitutional purpose is to protect a substantive

interest to which the individual has a legitimate claim of

entitlenment." Oim v. Waki nekona, 461 U. S. 238, 250, 103 S. Ct.

1741, 75 L.Ed.2d 813 (1983). Because Easley has alleged only a
formal procedural infirmty under the prison's regulations, not a
substantive defect, his claimis frivol ous.

Pr eheari ng | ockdown

Easl ey all eged that he was placed in prehearing | ockdown for
a day and a half upon his arrival at Eastham Unit in violation of
"due process. He arrived fromanother unit on a special chain that
arrived later in the afternoon than normal chains. Easley did not

all ege that he was placed in |ockdown as a form of punishnent.
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This Court concludes that one and a half days of segregation,
pendi ng a hearing or an investigation, upon arrival at a new unit
does not rise to the level of a constitutional violation. See

Hewitt v. Helnms, 459 U S. 460, 476-77, 103 S.Ct. 864, 74 L.Ed.2d

675 (1983).

Retaliation clains

Easl ey all eged that officials of the prison systemretaliated
agai nst hi m because he was a known wit witer. Specifically, he
asserted that his transfers to Eastham Unit and then to Retrieve
Unit were in retaliation for filing grievances and | awsuits.

Prison officials may not retaliate against or harass an i nmate

for exercising his right of access to courts. See G bbs v. King,

779 F.2d 1040, 1046 (5th Cr.), cert. denied, 476 U. S. 1117 (1986).

Al t hough retaliation by prison officials constitutes a violation of
civil rights, the plaintiff nust allege facts to support the claim

See Wiittington v. Lynaugh, 842 F.2d 818, 819 (5th GCr.), cert.

denied, 488 U S. 840 (1988). As to his retaliatory transfer to
East ham Uni t, Easl ey advanced t he cl ai magai nst Martin and Sul ewski
w t hout the slightest factual support concerning their invol venent.
Regarding the transfer to the Retrieve Unit, Easley alleged, in a
concl usi onary manner, that Warden Martin was responsi bl e because
the warden did not want to be subjected to any nore |awsuits.
However, he provided no specific facts to support his allegation.
Moreover, the facts do not give rise to aninference of retaliatory
conduct because the warden expunged the two disciplinary cases

agai nst Easl ey.
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Easley alleged a third instance of retaliation by Oficer
Peterson who placed Easley in shackles and wist |ocks during
Easley's nedical trip to Ellis Il followwng the January 4th
"hanger" incident, Oficer Peterson placed Easley in shackles and
wrist locks during the bus ride. He argued that he had done
nothing to nerit the treatnent. Easley alleged that Oficer
Peterson retaliated against him because Peterson had heard that
Easley was a wit witer. Easley did not allege facts to inplicate
Warden Martin and Sul ewski in the incident. Therefore, Easley has
not alleged a violation of a constitutional right by the naned
def endant s.

Deprived of an art card

Easl ey all eged that he was deprived of an "in-cell piddling"
art card at Eastham Unit. He asserted that the card is avail able
to anyone wthout a disciplinary record or sone form of
restriction. Captain Pace infornmed Easley that there were too nmany
"of thent and Easley would have to wait until soneone went hone.
Easl ey asserted that Captain Pace did not understand what he was
t al ki ng about, but he has spoken to Captai n Cook and "maybe they're
going to do sonething about it." Easley has not denonstrated a
constitutional violation.

Il eqal search, resulting in loss of legal materials

Easl ey all eged that, upon his return froma weekend chain, he
found that his papers had been searched and his legal naterials
were scattered all over the floor in a closet. He stated that the

papers were returned to himin an unorgani zed manner, but he was

12



not sure if anything was m ssing. However, Easley was concerned
that officials my have copied sonme of the materials. The search
of his legal property did not cause himto | ose an appeal or any
ki nd of legal right.

Easley's allegations do not rise to the dinension of a
constitutional violation. The Fourth Amendnent's proscription of
unreasonabl e seizures does not apply to penal officers who are

seizing itens fromprisoners. See Hudson v. Palner, 468 U S. 517,

528-29 n.8, 104 S.Ct. 3194, 82 L.Ed.2d 393 (1984). Further, he
does not assert that he was deprived of his First Amendnent right

of access to the courts. See Morrowyv. Harwell, 768 F.2d 619, 622

(5th Gr. 1985).
Summary

The Court concl udes that Easley has failed to denonstrate that
the defendants violated his constitutional rights. Because there
was no constitutional violation, the Court need not address the
i ssue of qualified imunity. Drawing all inferences nost favorable
to Easley, we find that he has not denonstrated that there are
genui ne issues of material fact. Accordingly, the district court
did not err in holding that there were no genuine issues for trial
and that the defendants were entitled to judgnent as a matter of
I aw.

Easl ey argues that Martin and Sul ewski were not entitled to

representation by the Attorney Ceneral because they were sued in

their individual capacities. This argunent is neritless. The

13



Attorney General is enpowered to defend officers of a Texas state
institution in a cause of action for deprivation of a
constitutional right. Tex. Gv. Prac. & Rem Code Ann. 88 104.001
and 104. 004 (West 1986, 1994).

Easl ey chall enges the constitutionality of the Gvil Justice
Expense and Del ay Reduction Plan on grounds that it violates due
process and denied himthe full benefits of discovery as provided
in the Federal Rules of Civil Procedure. He contends that the
retroactive application of the Plan to his case violated the Ex
Post Facto O ause.

To the extent that this argunent was raised in the district
court, it is frivolous. Congress provided for the inplenentation
of a civil justice expense and delay reduction planin 28 U S.C 8§

471, and Easley does not make a cogent appellate argunent

challenging its validity. "It is beyond dispute that the ex post
facto clause applies only to crimnal cases.” United States v.

D.K. G Appal oosas, Inc., 829 F.2d 532, 540 (5th Cr. 1987), cert.

denied, 485 U S. 976 (1988). Moreover, "a statute is not

unconstitutional nerely for its retroactivity." Pacific Mut. Life

Ins. Co. v. First Republicbank Corp., 997 F.2d 39, 53 (5th Gr.
1993), cert. granted, 114 S. C. 680 (1994).

The appel | ee characterizes the argunent as ari sing under equal
protection principles applicable to classifications based on
i ndi gency. However, Easley expressly invokes the Due Process
Clause and the "discrimnation" he alleges is against "pro se

i ndi gent prisoners.”
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Easl ey argues that the district court did not have the
authority to dismss the action pursuant to Fed. R Cv. P. 56
because its jurisdiction is based in part on the renoval of state
crimnal proceedings pursuant to 28 U S C § 1443. Easl ey
characterizes the prison disciplinary proceedings as a state
crim nal proceedi ng which has been renoved to federal court. His
argunent is facially absurd.

Easl ey contends that the district court erred in denying his
motions for a default judgnent, for joinder of indispensable
parties, to recuse the magistrate judge for msconduct, and to
conpel discovery. This Court reviews the district court's denial

of these notions for abuse of discretion. Matter of Di erschke, 975

F.2d 181, 183-84 (5th Cr. 1992) (default judgnent); United States

v. Merkt, 794 F.2d 950, 960 (5th Cir. 1986), cert. denied, 480 U S

946 (1987) (recusal); MKethan v. Texas Farm Bureau, 996 F.2d 734,

738 (5th Cr. 1993), cert. denied, 114 S. C. 694 (1994) (discovery

and procedural rulings and actions).

Mbtion for default judgnent

Easley filed a notion for default judgnent asserting that
service was effected on February 18, 1992, and an answer was due
within 20 days on March 9, 1992. The nmgi strate judge denied the
noti on because the defendants filed their answer on March 11, 1992,
and Easl ey was not prejudiced by the two-day delay. Easley filed
objections to the magistrate judge's order, stating that he had
suf fered harm because he had not been served with an answer from

t he defendants and reurging his notion for a default judgnent. The
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magi strate judge provided Easley with a copy of the answer at the
evidentiary hearing. There was no abuse of discretion.

Mbtion for joinder of indispensable parties

Easl ey contends that the magistrate judge erred in denying his
nmotion to add additional parties "to enconpass a broad retaliation
i ssue." He argues that the magi strate judge shoul d not have deni ed

his nmotion for lack of jurisdiction because "all district courts
have the sane jurisdiction."

Easley filed a notion seeking to add the warden and the
property officer of the Retrieve Unit on clains that they were
presently retaliating against himfor filing the | aw suit agai nst
East ham Unit officials. The magi strate judge denied the notion
because no anended conpl aint was attached to the notion.

Easley then filed a notion to anend his conplaint to include
clainms that had arisen since his transfer to the Retrieve Unit and
renewed his notion for joinder of indispensable parties. He argued
that the notion should be granted in the interest of judicia
econony; noreover, any order for injunctive relief should include
Retrieve officials because he was in their custody. The magistrate
j udge denied the notions because the "Retrieve Unit is located in
the Southern District of Texas, thus that Court has jurisdiction
over the <clainms presented in the supplenental pleadings."
Subsequently, at the evidentiary hearing, the magistrate judge
stated that the Retrieve Unit was in the Southern District and that
the nost expeditious way to get the problens at the Retrieve Unit

resolved was to file the case in the Southern District.
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Easley filed objections to the magistrate judge's report,
asserting that "nultiple parties nmay be joined in a single district
with the opportunity for any party to plead venue or to waive it by
failing to object.” Wen the district court failed to rule on his
objections, Easley filed a notion for leave to file docunents to
denonstrate the continuing acts of discrimnation, retaliation
harassnent, etc., that he was experiencing. The district court
deni ed the noti on.

Easl ey's argunent effectively challenges the denial of his
nmotion to anmend his conpl ai nt, whi ch woul d have enabled himto join
i ndi spensabl e parties. This Court's "review of the district
court's denial of |leave to anend under [Fed. R Cv. P.] 15(a) is
limted to determ ning whether that court's action constituted an

abuse of discretion." Witaker v. Cty of Houston, 963 F.2d 831,

836 (5th Gr. 1992) (footnote citation omtted).

According to docket entries in March and May of 1992, Easl ey
filed his notion to anend after the responsive pleading and after
the evidentiary hearing was set. Therefore, Easley required | eave
of the court to anend his conplaint. See Fed. R Cv. P. 15
"Rule 15(a) instructs that "|eave shall be freely given when
justice so requires.'" Whitaker, 963 F.2d at 836. In ruling upon
a permssive notion to anend, the district court may consider
"“undue delay, bad faith or dilatory notive on the part of the

movant, repeated failure to cure deficiencies by anendnents

previ ously all owed, undue prejudice to the opposing party by virtue
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of all owance of the anendnent, [and] futility of anmendnent.'" |d.

(quoting Forman v. Davis, 371 U S 178, 182, 83 S. C. 227, 9

L. Ed. 2d 222 (1962)).

To the extent that the magi strate judge determ ned that the
district court lacked jurisdiction to hear the case against
Retrieve Unit officials, that determnation was error. A civi
action in which jurisdiction is not founded solely on diversity of
citizenship may be brought in a judicial district where any
defendant resides, if all defendants reside in the sane State. See
28 U.S.C. § 1391(b)(1). Not wi t hst andi ng, for other reasons, we
find that the district court did not abuse its discretion in
denyi ng Easley's notions to anend and to join officials at Retrieve
Unit.

After the evidentiary hearing, it was apparent that Easley
| acked factual support for his allegations of constitutional
vi ol ati ons. It would have caused undue delay and prejudice to
Warden Martin and Sul ewski to permt Easley to anmend his conpl ai nt
to add different allegations against new defendants. Mor eover
Easl ey suffered no prejudi ce because he was free to file his clains
in the Southern District of Texas.

To recuse the nmgistrate judge

Easl ey asserts that the magi strate judge violated statutory
| aw and the Code of Professional Ethics and Judicial Conduct by

personally denying his notion to recuse. He contends that the
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magi strate judge's bias and prejudice "distorted this litigation
and contributed to the gross m snmanagenent by the magi strate" and
vi ol ated his due process rights.

Easley filed two notions to recuse the magistrate judge.?
“Under both [28 U S.C.] 8 144 and [28 U S.C.] 8 455, the alleged
bias or prejudice nust be personal and it nust stem from an
extrajudicial source which would result in an opinion on the nerits
on sone basis other than what the judge l|earned from his
participation in the case." Merkt, 794 F.2d at 960.

In both of his notions, Easley's allegations anount to no nore
t han di sagreement with the nagistrate judge's rulings and a desire
to have the Chief Judge preside over his case. Mireover, in his
brief on appeal, he has not asserted facts that denonstrate

personal bias or prejudice. There was no abuse of discretion.

To conpel discovery

Easl ey contends that the denial of his notion for an order to
conpel discovery violated his due process rights because it
prevented himfrom proving his case against the naned defendants.
H's argunent on appeal is no nore than a repetition of his
di sagreenent with the Cvil Justice Expense and Delay Reduction
Plan and the denial of his notion to recuse the nagi strate judge.
He has not denonstrated that the denial of his notion to conpel

di scovery was an abuse of discretion.

3 Presunably the notions were filed under 28 U.S.C. § 455
because they were not filed within the tinme prescribed in 28
U S. C. 8§144.
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Accordi ngly, the judgnent of the district court granting the
def endants' notion for sunmary judgnent is affirned.

AFF| RMED.
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