IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4438

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
SYLVESTER TOLLI VER and

TROY A. LAWRENCE
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Loui siana
(92- CR-20008(01))

(March 18, 1994)
Before KING DUHE and BARKSDALE, Circuit Judges.
PER CURI AM *

Syl vester Tolliver and Troy A. Lawence were both convicted
of conspiring to possess with intent to distribute cocaine in
violation of 21 U.S.C. 88 846, 841(a)(1), (b)(1)(A); possession,
ai ded and abetted by each other, with intent to distribute

cocaine in violation of 21 U S.C. 88 841(a)(1), (b)(1)(A) and 18

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



US C 8 2; and using and carrying a firearmduring a drug
trafficking offense in violation of 18 U S.C. §8 924(c)(1).
Tol l'iver and Law ence appeal. W affirm
| .

On Decenber 31, 1991, Corporal Bruce Cole of the Lake
Charl es Police Departnment was nonitoring traffic with a radar gun
on 1-10 in Lake Charles, Louisiana. At approximately 9:00 a.m,
Col e cl ocked two vehicles traveling one behind the other at
seventy-one mles per hour in a fifty mle per hour zone. Cole
pul l ed out onto the interstate and pulled both vehicles over.
The | ead vehicle was a maroon Maxi ma driven by Lawence and
Tolliver was in the other vehicle, a white Cougar.

When Col e exited his vehicle, he activated a video canera
| ocated inside his car and a recorder |ocated on his person.
Col e then approached Lawence's vehicle. |In response to
questioning by Cole, Lawence stated that he was returning to New
Oleans fromvisiting his sister in San Antonio. Cole asked
Law ence whet her he was traveling with the other vehicle that had
been stopped. Lawence did not answer the question; instead, he
asked Col e why he had been stopped. During his initial
questioning of Lawence, Cole noticed that there was a white
cardboard box, which he believed to be a food container, sitting
on the front seat of Lawrence's vehicle. Cole asked Law ence
once agai n whether he was traveling with the other vehicle and
Law ence stated that he knew the other driver but that they

weren't really follow ng each other. Because Tolliver was



stepping out of his vehicle, Cole ended his conversation with
Law ence and proceeded to Tolliver's vehicle.

Col e asked Tolliver for his drivers license and told hi mwhy
he had been stopped. He asked Tolliver if he knew the driver of
the other vehicle; Tolliver responded that he did know hi mand
that they had just nmet up down the road. Cole also noticed that
there was a white box simlar to the one he had seen in
Law ence's vehicle lying on the front seat of the vehicle.
Tolliver told Cole that he was returning to New Ol eans from
visiting his girlfriend in Houston.

Cole returned to Lawence's vehicle, retrieved the
registration for Lawence's vehicle, and proceeded to run a
vehi cl e check. Because the Al abama registration of the vehicle
that Lawence was driving was in a female's nane, Cole returned
to Lawence's vehicle and asked hi mwho the owner of the vehicle
was. Lawence responded that his nother-in-law was the owner of
the vehicle. Cole testified that as he was questioning Law ence
concerning the ownership of the vehicle Lawence becane nore
nervous. Cole then returned to his vehicle and awaited the
results of the vehicle check.

After conpleting the vehicle checks, Cole once again
approached Lawence's vehicle. Cole testified that at this tinme
Law ence was denonstrating signs of extrenme nervousness. Cole
also testified that in response to further questioning concerning
the ownership of the vehicle he was driving, Lawence told him

that the vehicle belonged to his girlfriend's nother. Cole then



asked Lawrence for permssion to search his vehicle. Lawence
responded affirmatively to Cole's request and signed a consent to
search form Col e asked Lawence whether there were any weapons
in the vehicle, and Lawrence told himthat there was a pistol on
the front seat. Cole found a .45 d ock automatic pistol fully

| oaded in the vehicle. Cole then began his search; he found no
ot her contraband in the vehicle.

After conpleting his search of Lawence's vehicle, Cole
obtained Tolliver's consent to search his vehicle. Tolliver also
signed a consent to search form Before beginning the search of
the vehicle, Cole asked Tolliver whether there were any weapons
in the vehicle, and Tolliver stated that there was a pistol under
the front seat. Cole found a 10nm d ock automatic pistol in the
vehicle. Cole began searching the vehicle, and he ultimately
found a hi dden conpartnent which contained thirty-one kil o-sized
bricks of cocaine. Tolliver and Lawence were then placed under
arrest. A subsequent search of Tolliver's vehicle reveal ed an
addi tional nineteen kilos of cocaine in another secret
conpart nent.

Law ence and Tol liver were charged with conspiracy to
possess cocaine with intent to distribute; possession, aided and
abetted by each other, with intent to distribute cocaine; and
using and carrying a firearmduring a drug trafficking offense.
Law ence and Tol liver each filed a notion to suppress arguing
that the cocaine and certain statenents nmade by them shoul d be

excluded fromevidence. The district court denied both notions.



Toll'iver and Law ence were convicted on all counts. The district
court sentenced Tolliver to 216 nonths inprisonnment on counts one
and two, to run concurrently, and to sixty nonths on count three,
to run consecutively. The district court sentenced Lawence to
216 nonths on counts one and two, to run concurrently, and to
sixty nonths on count four, to run consecutively, and five years
supervi sed rel ease for counts one and two and three years
supervi sed rel ease on count four, all to run concurrently, and
ordered himto pay a $150 special assessment.

.

A. Mbtion to suppress

Initially, Tolliver asserts that the district court
i nproperly denied his notion to suppress.! W review a district
court's findings of fact on a notion to suppress under the
clearly erroneous standard, and we review the district court's
ultimate determ nation of Fourth Anmendnent reasonabl eness de

novo. United States v. Seals, 987 F.2d 1102, 1106 (5th Gr.),

cert. denied, 114 S. . 155 (1993). W nust also view the

evidence in the light nost favorable to the party that prevail ed

YIn his brief, Lawmence adopted the issues and argunents
raised by Tolliver to the extent that they were applicable and
beneficial to him Feb. R App. P. 28(i). The only issue that
Tolliver asserts in his brief is the denial of his notion to
suppress the evidence seized during the search of his vehicle.
Law ence does not have standing to chall enge the search of
Tolliver's vehicle, see United States v. Mendoza-Burciaga, 981
F.2d 192, 196 (5th Gr. 1992) (Fourth Anendnent rights are
personal and may not be vicariously asserted), cert. denied, 114
S. . 356 (1993), and therefore Lawence cannot join in this
ar gunent .




below United States v. Simmons, 918 F.2d 476, 479 (5th Cr.

1990) .

Tolliver asserts that the evidence which Cole seized in the
search of his vehicle should have been suppressed because the
valid stop for speeding becane an illegal detention when Col e
conducted an investigation not reasonably related to the initial
justification for the stop and that Tolliver's consent to the
search of his vehicle was the product of the illegal detention.
The district court overruled Tolliver's notion to suppress
because it determ ned that the stop by Cole was reasonable. The
district court initially noted that Tolliver was validly stopped
because Col e had personally observed Tolliver commt a traffic
of fense, speeding. The district court further determ ned that
Tol liver validly consented to the search of his vehicle.

Aroutine traffic stopis alimted seizure that closely

resenbles an investigative detention. United States v. Shabazz,

993 F. 2d 431, 435 (5th Gr. 1993). This court has utilized the
standards enunciated in Terry v. Chio, 392 U. S. 1 (1968), to

anal yze cases in which notorists are stopped for violating
traffic laws. 1d. Under Terry, the judicial inquiry into the

reasonabl eness of a search or seizure is a dual onesQwhet her
the officer's action was justified at its inception, and whether
it was reasonably related in scope to the circunstances which
justified the interference in the first place."” 1d. Tolliver's

nmotion to suppress brings into question the second prong of the

Terry inquiry.



In United States v. Shabazz, we determ ned that the second

prong of Terry is concerned with detentions. |d. at 436. W
further stated that a police officer's questioning, even on a
subject unrelated to the stop, is not in and of itself a Fourth

Amendnent vi ol ati on. Furthernore, in United States v. Sharpe,

the Suprenme Court stated that in determ ning whether an officer's
actions were reasonably related in scope to the circunstances
which justified the initial interference, this court should
"determ ne whether the police diligently pursued a neans of
investigation that was likely to confirmor dispel their
suspicions quickly . . . . The question is not sinply whether
sone other alternative was avail able, but whether the police
acted unreasonably in failing to recognize or to pursue it." 470
U S. 675, 686-87 (1985).

We believe that given the circunstances facing Cole, he
pursued his investigation in a diligent and reasonabl e manner.
We have recognized that as part of a valid traffic stop an
officer can "request a driver's |license, insurance papers,
vehicle registration, run a conputer check thereon, and issue a
citation." Shabazz, 993 F.2d at 437. Even though the detention
of Tolliver in the facts of this case anounted to an approxi mate
twenty m nute delay, his detention nust be viewed in relation to
the circunstances facing the officer at the tine, i.e., he was
dealing with two separate vehicles at the sane tine. W do not

believe that Cole, as a single officer, acted unreasonably.



The facts of the instant case denonstrate that Cole
conpl eted his routine checks on Lawence's and Tol liver's
vehicles at approximately 9:02 a.m Inmmediately after receiving
the last transm ssion, he approached Lawence's vehicle, which
was the vehicle imediately in front of Cole's vehicle, and asked
Law ence for perm ssion to search his vehicle.

Tol l'iver asserts that after Cole had conpleted his routine
checks on both vehicles all legitimate traffic procedures were
effectively conpleted. However, this is not necessarily true
because Col e could have still issued Tolliver and Lawence a
citation for speeding. |In other words, the detention of Law ence
and Cole could have legitimtely extended beyond 9:02 a. m
Essentially, Tolliver asserts that he was illegally detained
because Col e searched Lawence's vehicle before going over to his
vehicl e. However, as we have already stated we do not believe
that the Fourth Anendnment required Cole to go to Tolliver's
vehi cl e before proceeding with the search of Lawence's vehicle.
The evi dence denonstrated that Cole took only about ten m nutes
to search Lawence's vehicle. W do not believe that Cole's
detention of Tolliver exceeded the legitimte purposes of the
initial stop. Furthernore, Cole received consent from Tolliver
to search the vehicle, and there is no basis for concl udi ng that
this consent was involuntarily given. Therefore, we uphold the

district court's denial of Tolliver's notion to suppress.



B. Rul e 404(b) evi dence

Next, both defendants assert that the district court
commtted reversible error by admtting evidence of prior bad
acts. Specifically, they conplain of the testinony of three
gover nnment w t nessesSQRi cky Davis, Angela Bernard, and Detective
Wehneirer of the New Ol eans police departnent. Law ence and
Tol liver contend that the evidence fromthe witnesses had little
or no probative value and was highly prejudicial.

Ri cky Davis testified that during the latter part of 1989
t hrough early 1991 he had worked for an individual by the nanme of
Genn Metz in the drug trafficking business and that Tolliver and
Law ence had been simlarly enployed. He also stated that he had
seen Tolliver and Lawence together at the Metz organi zati on.
Davis further testified that he has been incarcerated since Apri
1991. Although he admtted that he had never actually seen
Law ence and Tol liver sell drugs, he did testify that he had seen
both of themw th drugs.

Angel a Bernard testified that she had distributed cocai ne
and collected noney for Gen Metz. She also testified that she
had nmade several trips to Houston to pick up cocai ne. She
testified that she would drive a station wagon with a hidden
conpartnent full of noney from New Orleans to the Galleria Ml
in Houston and park the car in the garage; soneone would pick up
the car, replace the noney with cocaine, and return the car to
t he parking garage. She further testified that Lawence and

Tolliver had worked for 3 en Metz. She al so stated that she had



recei ved | arge anounts of noney from both Lawence and Tolliver
whi ch she then turned over to the organi zation. She al so
testified that both Lawence and Tol liver acquired cocai ne from
her and that Tolliver had taken a car to Houston that was kept at
her house in New Orleans. Mtz's wife would cone over to
Bernard' s house and place noney in a secret conpartnent in the
car. \Wen Tolliver returned from Houston, the car woul d have
cocaine in the secret conpartnent. She quit working for the G en
Met z organi zation in June 1991.

Detective Wehneirer testified that on Septenber 27, 1990, he
spotted five individuals in tw parked cars which he believed
were acting suspiciously; Lawence was one of these individuals.
In a subsequent search of the vehicles, six weaponssQthe weapons
i ncl uded an AK-47 assault weapon, Uzi machine pistol, two 9mm
handguns, and .38 speci al revol verssothree beepers, and a
cel lul ar phone were seized. No charges were ever filed in
relation to this incident.

Adm ssion of evidence of prior bad acts is governed by
Federal Rules of Evidence 404(b), which does not permt the
adm ssi on of evidence of "other crines, wongs, or acts" in order
to prove the character of a person in order to show that the
person acted in conformty with such character; evidence of
"other crinmes, wongs, or acts" is, however, adm ssible for such
pur poses as proof of "notive, opportunity, intent, preparation,
pl an, know edge, identity, or absence of m stake or accident."”

FED. R EviD. 404(b). This court reviews a district court's

10



evidentiary rulings under the abuse of discretion standard.

United States v. Anderson, 933 F.2d 1261, 1267-68 (5th G

1991). The basic test in this circuit for determ ni ng whether
evidence is adm ssible under Rule 404(b) is that (1) the evidence
nmust be relevant to sone issue other than the defendant's
character and (2) the evidence's probative val ue nust not be
substantially outwei ghed by its undue prejudice and neet the

other requirenents of Rule 403. United States v. Beechum 582

F.2d 898, 911 (5th Gr. 1978) (en banc), cert. denied, 440 U S
920 (1979). In addition, the "predicate to rel evance of an
extrinsic offense is proof that the defendant commtted the

offense." United States v. Jinenez, 613 F.2d 1373, 1376 (5th

Cr. 1980). However, the governnent need not show that the

def endant was convicted as the result of the bad act or that the
def endant was even indicted. All that the governnent nust
provide is evidence sufficient to allow a reasonable jury to find

that the defendant commtted the act. United States v. Gonzal ez-

Lira, 936 F.2d 184, 189-90 (5th G r. 1991).
We have recognized that a not guilty plea in a conspiracy
case always renders a defendant's intent a material issue and

i nposes a difficult burden on the governnent. United States v.

Roberts, 619 F.2d 379, 383 (5th Cr. 1980); see also United

States v. Parziale, 947 F.2d 123, 129 (5th Cr. 1991), cert.

denied, 112 S. C. 1499 (1992). Evidence that a defendant
associated with conspirators, standing al one, does not show that

he had the requisite intent to join the conspiracysQeven if he

11



knew they intended to conmit a crine. Roberts, 619 F.2d at 383.
Thus, evidence of such extrinsic offenses as may be probative of
a defendant's state of mind is adm ssible unless he affirmatively
acts to take the intent issue out of the case. |d.

We conclude that the testinony that the governnent elicited
fromRi cky Davis and Angela Bernard clearly satisfied both prongs
of the Beechumtest. See United States v. Hitsnman, 604 F.2d 443,

448 (5th Gr. 1979) ("Evidence of prior drug dealings is highly
probative of intent to distribute a controll ed substance, as well
as involvenent in a conspiracy."). Thus, the district court did
not abuse its discretion in admtting this testinony.

However, we believe that the probative value of officer
Wehneirer's testinony was mninmal at best. The governnent
apparently offered the evidence to establish that Lawence had
intentionally possessed the firearmfound in his vehicle during
the search. However, the fact that Lawence possessed the
firearmwas never really at issue because Cole had testified that
bef ore he began searching Lawence's vehicle he had asked
Law ence whet her there were any weapons in the vehicle and
Law ence responded affirmatively and even told Cole where the
weapon was. The real issue in the trial was whether the weapon
found in Lawence's vehicle was used in relation to a drug
trafficking offense. W do not believe that officer Wehneirer's
testinony was especially relevant to that issue or to whether

Law ence was a nenber of a conspiracy to distribute cocaine.

12



Even if the adnm ssion of the extrinsic of fense evi dence was
erroneous as to Lawence, however, it would not be reversible
error under the harm ess error rule. Fep. R CRM P. 52(a);

United States v. Mirtazavi, 702 F.2d 526, 528 (5th Cr. 1983).

We believe, as will be seen infra, that there was anpl e evidence
to convict Lawence of both the conspiracy and the weapons
charge. Therefore, the district court's adm ssion of Wehneirer's
testinony, if erroneous, was harnml ess error as to Law ence.

C. Suf ficiency of the evidence

1. Conspi racy, possession, and aiding and abetting

Bot h defendants contend that there was insufficient evidence
to support their convictions for conspiracy to possess wth the
intent to distribute cocai ne, possession of cocaine with the
intent to distribute, and aiding and abetting the possession of
cocaine. W reviewthe district court's denial of a notion for

judgnent for acquittal de novo. United States v. Restrepo, 994

F.2d 173, 182 (5th Gr. 1993). The well-established standard in
this circuit for reviewng a conviction allegedly based on

i nsufficient evidence is whether a reasonable jury could find
that the evidence establishes the guilt of the defendant beyond a
reasonabl e doubt. [d. W viewthe evidence in the |ight nobst
favorable to the governnent to determ ne whet her the governnent
proved all elenments of the crines all eged beyond a reasonabl e

doubt. United States v. Skillern, 947 F.2d 1268, 1273 (5th Gr.

1991), cert. denied, 112 S. C. 1509 (1992). Furthernore, the

evi dence does not have to exclude every reasonabl e hypot hesi s of

13



i nnocence. United States v. Leed, 981 F.2d 202, 205 (5th Cr.),

cert. denied, 113 S. . 2971 (1993).

In order to find Lawence and Tolliver guilty of a
conspiracy under 21 U.S.C. 8§ 846, the governnment nust prove (1)
the exi stence of an agreenent to inport or possess controlled
substances with intent to distribute them (2) Tolliver and
Law ence's know edge of the agreenent; and (3) Tolliver and
Law ence's voluntary participation in the agreenent. |d. The
governnment is not required to prove the existence of the
agreenent between the co-conspirators by direct evidence; the
agreenent may be inferred fromcircunstantial evidence. United

States v. Natel, 812 F.2d 937, 940 (5th Gr. 1987). The

gover nnent does not have to show an overt act in furtherance of
the conspiracy. 1d. Wile presence at the scene of the crinme or
cl ose association wth another involved in a conspiracy will not
by itself support an inference of participation in a conspiracy,
presence or association is a factor that a jury may rely upon,
along with other evidence, in finding conspiratorial activity by
t he defendant. 1d.

To convict Lawence and Tol liver of aiding and abetting, the
gover nnent nust prove that they (1) associated with the crim nal
venture, (2) participated in the venture, and (3) sought by

action to nake the venture succeed. United States v. Gallo, 927

F.2d 815, 822 (5th Gr. 1991). Furthernore, the evidence that

supports a conviction for conspiracy can also be used to support

14



a conviction for aiding and abetting the possession of illegal
narcotics with the intent to distribute. |d.

To convict Lawence and Tol liver of possession of cocaine
wth the intent to distribute, the governnent nust prove that
t hey know ngly possessed cocaine with intent to distribute.

United States v. Miunoz, 957 F.2d 171, 174 (5th Gr.), cert.

denied, 113 S. . 332 (1992). "Proof of intent to distribute
may be inferred fromthe presence of distribution paraphernalia,
| arge quantities of cash, or the value and quality of the
substance." 1d.

Law ence contends that the governnent's evidence did nothing
nmore than place himw th sone very bad conpany. W bel i eve,
however, that there was sufficient evidence for a rational jury
to determ ne beyond a reasonabl e doubt that both Law ence and
Tol liver were guilty of conspiracy to possess with the intent to
distribute cocaine. Both defendants nmaintained that they did not
know each other very well and were not traveling together.
However, we conclude that there was sufficient evidence that the
def endants were traveling together and that they both knew about
the cocaine in Tolliver's vehicle.

I n Houston, Lawence stayed at a La Quinta hotel. He
prepaid for a two roomsuite and an adj acent single roomfor
three nights, but he checked out early on Decenber 31. During
Lawence's stay at the La Quinta, Tolliver's car was seen in the
parking | ot adjacent to one of the roons that Lawence had

rented. Ricky Davis' testinony revealed that Lawence and

15



Tol I'i ver knew each ot her and had both worked for Gen Metz's drug
organi zation. Tolliver and Lawence were foll ow ng each ot her
when they were stopped, both of the defendants were carrying a
weapon in their vehicle, and both of the defendants had siml ar
food containers in their vehicles which tended to show that they
had stopped at the sanme restaurant to eat. Therefore, we believe
that it was reasonable for a jury to conclude that Tolliver and
Law ence were traveling together, and that their stories that
they barely knew each ot her were fal se.

The governnent al so introduced testinony from Marl on Har non
Harnmon testified that he had overheard Lawence and Tol |l iver
talking to each other in their jail cell. Harnon stated that he
overheard Tolliver state that he was gl ad that Cole had not found
all of the cocaine in his vehicle, that they were going to beat
the charges, and "that they couldn't stick this on us." He also
testified that he heard Lawence say "don't worry they wasn't
going to find it." Harnon also stated that Tolliver and Law ence
acted as if they were friends and tal ked about partying in New
Oleans. This evidence also tended to establish that both
def endant s knew about the cocai ne and were traveling together.
Further, Davis' and Bernard's testinony was sone evi dence of the
defendants' intent to join in the conspiracy.

The governnent al so introduced testinmony from M chael
Cmno. Cmno stated that fifty kil ogranms of cocaine has a
street value of $1-1.5 mllion. He also stated that najor drug

trafficking organi zations often transport |large quantities of

16



drugs by drug courier in secret conpartnents. He further
testified that they often use nmultiple vehicles when they
transport | arge | oads of narcotics.

We al so believe that there was anpl e evidence to convi ct
bot h def endants of possession with the intent to distribute
cocai ne. The large anount of drugs found in Tolliver's vehicle
coupled with the testinony of Harnon is sufficient for a
reasonable jury to find that Tolliver possessed the drugs with
the intent to distribute. Furthernore, a party to a conspiracy
can be convicted of a substantive offense commtted by a co-
conspirator if the offense was commtted in furtherance of the

conspiracy. Pinkerton v. United States, 328 U S. 640, 647-48

(1946). Thus, there was also sufficient evidence to convict
Law ence of the possession charge.

2. Use of a firearmduring or inrelation to a drug crine

To prove that Tolliver and Lawence "used" a weapon to
further a drug trafficking offense, the governnent need not prove

that they discharged or brandi shed the weapon. United States v.

Bl akenshi p, 923 F.2d 1110, 1114 (5th Gr.), cert. denied, 111 S.

Ct. 2262 (1991). Al that the governnent has to prove is that
t he weapon "coul d have been used to protect or have the potenti al
of facilitating the operation, and that the presence of the

weapon was connected with the drug trafficking." United States

v. Featherson, 949 F.2d 770, 776 (5th Cr. 1991), cert. denied,

112 S. . 1698 (1992); see also United States v. Beverly, 921

F.2d 559, 563 (5th Gr.) (noting that the governnent need only
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present sufficient evidence so that a jury could infer that a
weapon was "used as protection "in relation to' both the ill-

gai ned cash and drugs found in the roonf to convict the defendant
of carrying or using a firearmduring the conm ssion of a drug

trafficking offense), cert. denied, 111 S. C. 2869 (1991).

The evidence at trial established that Tolliver and Law ence
were traveling together with a large quantity of drugs. Further,
the evidence clearly established that the defendants actually
possessed t he weapons because each of themtold Cole about his
weapon in response to Col e's questions concerni ng whet her he had
a weapon. Lawrence's weapon was | oaded. Testinony established
that this weapon was of a type typically used by drug couriers
and the weapons were easily accessible. Therefore, we conclude
that there was sufficient evidence to convict Law ence and
Tol liver of using a firearmin furtherance of a drug trafficking
of f ense.

L1,
For the foregoing reasons, we AFFIRM the district court's

j udgnents of conviction and sentences.
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