IN THE UNI TED STATES OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4421
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DAVI D WAYNE JOHNSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Texas
(1:93 Cv 81 (1:91 CR 77 1))

( August 17, 1993 )
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Davi d Wayne Johnson chal | enges the district court's refusal to
decrease his base level offense by two |evels based upon his
acceptance of responsibility. Johnson raised this claimfor the
first time not on direct appeal but in a notion pursuant to 28
U S.C 8§ 2255. The district court dism ssed Johnson's notion, and

he appeal s.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



The governnent first raises this procedural issue: a non-
constitutional claim not raised on direct appeal nmay not be
asserted in a collateral proceeding. The governnent's first
argunent, therefore, is that Johnson's claimis not properly before
this court.

The governnent is correct. Section 2255 notions may normal |y
be used to challenge a final conviction only on issues of

constitutional or jurisdictional nmagnitude. United States V.

Shaid, 937 F.2d 228, 232 (5th Cr. 1990) (en banc), cert. denied,
112 S.Ct. 978 (1992). An issue may not be raised for the first
time in a collateral proceeding wthout a show ng of both cause for
the procedural default and actual prejudice resulting from the
error. Id. An error not of constitutional or jurisdictiona
magni t ude may be considered in a § 2255 only if the error could not
have been raised on direct appeal and would result in a conplete

m scarriage of justice. ld. at 232 n.7 (citing United States v.

Capua, 656 F.2d 1033, 1037 (5th Cir. 1981)).

Johnson's challenge to his sentence is based solely on the
district court's failure to award a reduction for acceptance of
responsibility. The district court's application of the sentencing

gui del i nes does not conprise a constitutional issue. See United

States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). W may

therefore consider the nerits of Johnson's claim only if the
al l eged error could not have been rai sed on direct appeal and woul d

result in a conplete mscarriage of justice.



Johnson's challenge to his sentence is based on the Novenber
1992 anendnents to the Sentenci ng Gui delines, or nore specifically,
8§ 3El.1 as anended. Johnson was sentenced on August 30, 1991,
therefore, this issue could not have been rai sed on direct appeal.
W still may not consider Johnson's claim however, unless the
alleged error would result in a conplete m scarriage of justice.

The Sentencing GQuidelines include alisting in 8§ 1B1. 10 of the
anended sections that courts nmay apply retroactively. There is no
separate provision regarding retroactive reduction of a prisoner's
term based on 8§ 3E1.1, and 8 3E1.1 is not listed under § 1Bl1. 10.
Therefore, there has been no m scarriage of justice because Johnson
could not have been sentenced under the anended 8§ 3E1. 1.

In sum Johnson has not presented an issue of constitutional
or jurisdictional magnitude in his § 2255 claim Furthernore, any
error alleged by Johnson in regard to a reduction in his sentence
woul d not result in a conplete mscarriage of justice. For these
reasons, the decision of the district court denying Johnson's
§ 2255 notion is

AFFI RMED



