IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4415
Summary Cal endar

TRUDY FONTENOT,
Pl ai ntiff-Appellant,
V.
HUEY P. BOURGEQ S,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(90 0181 L)

January 13, 1994

Before DAVIS, JONES, and DUHE, Circuit Judges."
PER CURI AM

Appel  ant Trudy Fontenot was enployed by the St. Mry
Parish Sheriff as a deputy tax collector from Septenber 1, 1980
until January 27, 1989 when she was termnated. |n 1987, Fontenot
underwent thyroid surgery for which she received approxinmtely
forty two days of paid sick leave. 1n 1988 and early 1989, as a
result of wist and bl adder surgeries perfornmed during this tine,

Font enot t ook approxi mately ei ghty days of sick | eave for which she

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



was not paid. She returned to work on a part-tinme basis on January
17, 1989, but left work on the norning of January 27, 1989 w t hout
notifying her supervisor, apparently in part because she was
distressed that as a part-tine enpl oyee she would not be paid for
the Martin Luther King holiday. Fontenot was term nated by witten
notice the sane afternoon for absenting herself w thout proper
| eave in violation of the express enploynent rules of the Sheriff's
of fice.

Nearly a year |ater, Fontenot brought a Title VII action
all eging discrimnation on the basis of sex against St. Mary Pari sh
Sheriff Huey Bourgeois.! The case proceeded to trial by consent
before the magistrate judge who entered judgnent against the
plaintiff in April 1993. Havi ng reviewed the judgnent of the
magi strate judge, we affirm

As an initial matter, we note that the parties' concern
wth the shifting burdens of proof at trial outlined in the Title
VI jurisprudence of the Suprene Court is m splaced. On appellate
reviewof afully tried case, our reviewis limted to the district
court's findings on the ultimte question of discrimnation vel non
and does not concern the shifting burdens of proof that are

relevant at the trial court level. See Collins v. Baptist Menori al

Ceriatric Cr., 937 F.2d 190, 192-93 (5th Cr. 1991), cert. denied,

112 S, C. 968 (1992). Further, whether Sheriff Bourgeois

unl awf ul Iy di scri m nat ed agai nst Fontenot constitutes the ultinmate

Fontenot also alleged a variety of other federal and state
| aw claims not relevant here since she does not appeal fromtheir
deni al .



i ssue and we consequently address it de novo. O course, unless
clearly erroneous, the trial court's findings of subsidiary fact

bind us. See H Il v. Mss. State Enploynent Serv., 918 F.2d 1233,

1238 (5th Gir. 1990), cert. denied, 112 S. C. 188 (1991).

Font enot pursued her Title VII claimunder both of the
wel | -established nodels for identifying unlawful discrimnation:
di sparate inpact and disparate treatnent analysis. See id. I n
terms of disparate inpact analysis, Fontenot contends that the
subjective sick leave evaluation procedure wused by Sheriff
Bourgeois resulted in a substantial disparity between the paid sick
| eave granted nmale and femal e enployees.? The mmgi strate judge
concl uded that Fontenot had failed to establish a prima facie case
of disparate inpact because the statistics she offered at trial
were unreliable.

Once the enploynent practice has been identified, a
plaintiff nust offer statistical evidence sufficient to show that
the practice has caused the discrimnation in order to establish a

prima facie case of disparate inpact. See Watson v. Fort Wrth

Bank & Trust, 487 U S. 977, 994 (1988). O course, "courts

[are not] obliged to assune that the plaintiff's statistical

2Under a witten policy inplenented by Sheriff Bourgeois,
all enpl oyees were granted six days per year of paid sick |eave.
Addi tional sick |leave was granted at the Sheriff's discretion,
but sonme of the considerations used in the exercise of his
di scretion included: |ength and nature of enploynent with the
Sheriff's office; prior use of sick |eave, particularly whether
the extended | eave was related to an individual's first nmajor
i1l ness; and whether the illness was job-rel ated.

3



evidence is reliable." 1d. at 996. The trial court here found t he
statistics unreliable for reasons which we find conpelling.

Particularly convincing is the trial court's observation
that renoval of plaintiff Fontenot from the data set would
conpletely alter the inplications of the statistical analysis.
I ncluding Fontenot in the data set produces results whereby nale
enpl oyees are paid for 75% of their extended sick days versus 62%
for femal e enpl oyees; renoving the plaintiff yields the inverse:
femal es are conpensated for 95% of their extended sick days while
males are paid for 75.7%°2% This easily verified result should
cause serious doubts about the veracity of the statistical proof,
especially given that the plaintiff's expert testified that the
data set was "too large" to be inpacted by the renpval of any one
enpl oyee.

Further reason to be extrenely skeptical of the
plaintiff's statistics is the inconsistency between the results
calculated by the plaintiff's expert in Exhibit No. 1 and the
results offered by the plaintiff in Exhibit No. 2 calculated by a
| egal assistant for plaintiff's counsel. No explanation was
offered at trial for the discrepancy in these relatively sinple
cal cul ations conparing the percentage of extended sick days paid

over a four year period for male and fenal e enployees. Bot h

3Ext ended sick days are days beyond the six paid sick days
given to enpl oyees as a non-discretionary matter. See infra note



exhi bits were based on the sane underlying data yet inexplicably
yielded two different results.*

In short, we agree with the nmagi strate judge's concl usion
that the statistics offered by the plaintiff are unreliable. The
reliability of statistical proof in a disparate inpact case is
critical to establishing the discrimnatory effect of anidentified
enpl oynent practice. In the absence of such reliability, we nust
conclude that Fontenot has failed to establish that Sheriff
Bour geoi s unl awful |y di scri m nat ed agai nst Fontenot on the basi s of
sex. ®

As to plaintiff's disparate treatnent claim we also
agree with the magi strate judge that Fontenot failed to produce any
evi dence that Sheriff Bourgeois term nated Fontenot because of her
gender. While the Sheriff's decision to term nate Fontenot was
likely notivated by nore than her nerely | eavi ng work on January 27
-- nanely the plaintiff's intermttent, recurring sick | eave taken
W t hout ever providing supporting docunentation from attending
medi cal personnel, such notivation is not the gender-based ani nmus

Title VII seeks in part to ferret out. See Hill, 918 F.2d at 1238.

“Also troubling is the inconsistency in the underlying data
and the evidence adduced at trial. For exanple, for 1988, the
underlying data in the plaintiff's exhibits assuned the total
nunber of sick days taken by fenmale enployees to be fifty nine,
when at trial it was established that Trudy Fontenot took sone
si xty seven days of sick |eave in 1988.

SAppel | ant devotes nuch of her brief to argunents concerning
t he "busi ness necessity" of the Sheriff's discrimnatory sick
| eave practice. W need not concern ourselves with the
particul ars of these argunents here since the absence of reliable
statistical proof resolves the ultimte question of
di scrim nation.



Sinply put, since the record is conpletely barren of any evidence
of sex-based discrimnatory notive on the part of the Sheriff, no
Title VII liability exists under the disparate treatnent nodel

See Frazier v. Grrison 1.S. D, 980 F.2d 1514, 1526 (5th Cr.

1993) .

For the foregoing reasons, we AFFIRM the nagistrate

j udge's ruling.



