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FOR THE FI FTH Cl RCU T
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Appeal fromthe United States District Court for the
Eastern District of Texas
(9-89-CV-24)

(Novenber 1, 1994)

Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, Circuit Judges.”’
GARWOOD, Circuit Judge:

Plaintiff-appellant Elroyce Brewer (Brewer), an inmate in the
Texas Departnent of Crimnal Justice (TDCJ), filed this civil
rights conplaint alleging that various prison officials acted with
del i berate i ndi fference when they assi gned himduties in the prison

chi cken house, knowi ng that the work woul d significantly aggravate

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Brewer's serious nedical condition. W conclude that Brewer has

failed to establish an Eighth Anmendnent violation and affirmthe

district court's grant of a directed verdict for the defendants.
Facts and Proceedi ngs Bel ow

From August 1984 to October 1986, Brewer was an inmate in the
East hamUnit of TDCJ, assigned to work in the prison chicken house.
This job entailed gathering and washing eggs, vaccinating the
chi ckens agai nst avian bronchitis and fowl pox,?! burning the vials
containing the vaccine after use, renoving dead chickens, and
driving a tractor. Unbeknownst to Brewer at the tine, the vaccines
he adm ni stered contained |ive viruses.

In 1988, Brewer filed this pro se civil rights action all eging
that his exposure to the vaccines containing live viruses caused
himto contract avian bronchitis and fow pox. He conpl ai ned of
asthma, bronchitis, and unusual growhs on his lip and right

testicle. The TDCJ officials naned as defendants included George

1 | nfectious avian bronchitis is defined as:

"a specific infectious disease of young birds, caused
by infectious bronchitis virus and associated with

bl ocking of respiratory passages by exudate; it is

hi ghly transm ssi bl e and often causes heavy | osses of
young chi cks, and heavy production | osses anong ol der,
laying birds." STEDMAN S MeDIicCAL DicTionaRY at 195 (5th
ed. 1982).

Fow pox is defined as:

"a disease of fow, worldwi de in distribution, caused
by fow pox virus and characterized by proliferative
nodul ar dermal |esions followed by scabbing, chiefly on
the head but sonetines involving the feet and vent;
there may al so by eye |l esions or involvenent of the
trachea (so-called fow diphtheria); transm ssion is by
contact, or nechanically by nosquitoes.” 1d. at 559.
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Wal dron, the warden of the Eastham Unit from Septenber 1985 until
August 1989; Carlton Hazel wood, the assistant manager of |ivestock
and poultry for the agricultural headquarters of TDCJ; Gary MGCee,
the poultry supervisor for the Eastham Unit; and Bill Jones, the
i vestock supervisor of the Eastham farm Brewer's conpl aint,
initially filed in the United States District Court for the
Southern District of Texas, was transferred to the Eastern District
of Texas and referred to a magi strate judge, who recomended t hat
the conplaint be dismssed as frivolous pursuant to 28 U S.C 8§
1915(d). In response to Brewer's objections to this
reconmendati on, however, the magi strate judge withdrew the report,
and the case proceeded to a jury trial before the district court.

Prior to trial, the district court appointed counsel to
represent Brewer. The court al so appointed Dr. Edward R Rensi ner,
a specialist in internal nedicine and infectious diseases, to
exam ne Brewer and render an opinion on his clains. 1In a report
submtted to the district court, Dr. Rensiner diagnosed Brewer as
having "a subacute inflammtory process active in his body that
woul d be consistent with airway inflamatory disease, such as
asthmatic bronchitis." Dr. Rensinmer could not conclude that
Brewer's asthmatic condition resulted fromhis work in the chicken
house, however, and recommended further tests by an allergy
speci al i st:

"The only truly significant finding in the |aboratory

data that | received was an el evated imunoglobulin E

anti body level of 385 U, wth normal being O to 180.

This is consistent wth an asthmatic predisposition.

There is no way to specifically tiethis to the patient's

exposure in his work at the [TDOl]. It is just as
i kely, and perhaps nore so, that the patient has a
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pr edi sposition t owar ds ast hma and allergic

hypersensitivity since childhood. Again, | think that

this question may best be answered by further eval uation

wWth sensitivity testing by an allergy/immunol ogy

expert." (Enphasis added.)

Dr. Rensiner conducted a conputer search to access rel evant nedi cal
literature pertinent tothe case. He failed to find any literature
profiling the live fow pox or avian bronchitis vaccines, but he did
find a nunber of articles detailing the occurrence of respiratory
probl ens i n occupations invol vi ng exposure to a variety of fow and
their habitats.

Dr. Rensi ner opi ned:

"From ny experience as an internal nedicine and

i nfectious disease specialist dealing with chronic or

recurrent respiratory problens related to infection or

hypersensitivity, it is nost nedically reasonable that

this patient's problens antedated his exposure in the

vacci nati on of chi ckens, but that his underlying probl ens

wer e exacerbated by that experience."”

During a deposition taken by Brewer's counsel, Dr. Rensiner
clarified his conclusions that, although there was no specific
literature on the effects of handling the vaccines thensel ves, the
envi ronment in which the vacci nes were used coul d have exacer bat ed
Brewer's asthma.?2 He reiterated that, although Brewer may have
been predi sposed to getting bronchitis or asthma, his occupati onal

exposure to the chickens and the vaccines contributed to his

2 Dr. Rensiner testified:

"I think that what | concluded was that there wasn't
any specific literature regarding the fow pox virus
vaccine or the live bronchitissQchi cken bronchitis

Vi rus vacci ne per se, but just the environnment where
t hose were being used was enough tosQand it is well
founded that that kind of environnment can exacerbate
asthma, and that's not new information; that's fairly
wel | established in pul nonary nedicine."
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asthmatic condition.?

On cross-exam nation by defendant's counsel, however, Dr.
Rensi mer agreed that Brewer had not contracted avian bronchitis or
fow pox, and that he had never heard of any human having either of
t hose di seases. The doctor conceded that Brewer's habit of snoking
one-half a pack of cigarettes a day could also be a contributing
factor of his asthnma.?

At trial, Brewer introduced the testinony of Dr. Rensiner (by
deposition), the four defendants, a fellow TDCJ inmate who had
worked with Brewer in the chicken house and who al so suffered from
asthma, and Dr. Kerry Rasberry, an osteopathic physician for TDCJ
who reviewed Brewer's nedical records. Brewer also took the stand
to testify concerning his nedical condition.

Foll ow ng Waldron's testinony, the district court dism ssed
Brewer's cl ai ns agai nst the warden, finding that Brewer had fail ed
t o produce any evi dence of the warden's personal involvenent inthe
managenent of the chicken house or in Brewer's activities there.
At the close of Brewer's evidence, the district court took the case
from the jury and entered a directed verdict in favor of the
def endant s.

Brewer filed a tinely notice of appeal. He pursues this

appeal pro se.

3 Dr. Rensiner never specified any connection between the
vacci nes and Brewer's condition. Indeed, he testified that he
could find nothing to suggest such a connecti on.

4 Dr. Rensiner testified at his deposition that Brewer had
adm tted snoking a pack of cigarettes per day for eight to ten
years prior to 1985. From 1985 on, Brewer snoked about half a
pack per day.



Di scussi on

We review a district court's award of judgnent as a matter of
| aw, pursuant to FEDERAL RULE o QwviL ProceDURE 50(a), de novo,
exam ning the entire record and all inferences in the |light nobst
favorable to the non-novant. Turner v. Purina MIIs, Inc., 989
F.2d 1419, 1421 (5th Cr. 1993). The award of judgnent as a matter
of law is appropriate only when the facts and i nferences point so
strongly in the novant's favor that no reasonable jury could reach
a contrary conclusion. 1d.

Brewer relied on two theories of recovery before the district
court: (1) that he had contracted avian bronchitis and fow pox
fromhis exposure to the live viruses in the vaccines and (2) that
the dust and feathers in the air in the chicken house caused his
bronchitis and exacerbated his asthmatic condition. In his briefs
on appeal, Brewer argues only that the chicken vaccines were
dangerous to humans. Because he does not pursue his claimthat the
dusty conditions of the chicken house affected his nedical
condition, we deemthis theory of recovery waived. Brinkmann v.
Dal | as County Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Gr.
1987) (issues not briefed on appeal are deened abandoned).

Unli ke nost Ei ghth Amendnent claimnts, Brewer does not
chal | enge the anmount or quality of the nmedical care he has received
in TDCJ. I nstead, he clains that prison officials acted wth
deliberate indifference in assigning himto work in the chicken
house despite their know edge that such work would affect his
medi cal condition. Wrk which is not in and of itself cruel and

unusual may violate the Eighth Anendnent if prison officials are



aware that it will "significantly aggravate" a prisoner's serious
medi cal condition. Jackson v. Cain, 864 F.2d 1235, 1246 (5th Cr

1989) . To establish the Eighth Amendnent violation, a prisoner
must show that the defendants acted with deliberate indifference.
Wlson v. Seiter, 111 S. C. 2321, 2326-27 (1991).

The Supreme Court has recently held that a civil rights
claimant "need not show that a prison official acted or failed to
act believing that harmactually would befall an inmate" in order
to prove deliberate indifference. Farmer v. Brennan, 114 S. C
1970, 1981 (1994) (failure-to-protect case). Instead, deliberate
indifference may be found if a prison official acted or failed to
act despite his know edge of a substantial risk of serious harm
ld. "[A] factfinder may concl ude that a prison official knew of a
substantial risk fromthe very fact that the risk was obvious."
| d. Therefore, Brewer nust show that the defendants knew of a
substantial risk of serious harm posed by human exposure to the
chicken vaccines (or, that they so clearly should have known
thereof that a jury could properly infer their actual know edge
thereof), and were deliberately indifferent to that known ri sk when
t hey assigned Brewer to work in the chicken house vaccinating the
chi ckens.

The trial testinony does not support Brewer's allegations.

Dr. Rensiner testified that he could find no indication that
Brewer had contracted avian bronchitis or fow pox, nor did he know

of any human havi ng had either di sease. Brewer did not produce any



evi dence to dispute this.®

Def endant Hazelwood testified that he did not know of any
i nstances of humans contracting either fowl pox or avian bronchitis.
He stated that he read the literature which acconpanied the
vaccines; the literature did not recomend protective gear, nor did
it warn of any public health significance concerning the vacci nes.
He explained that the vials containing the vaccines were burned
after use to protect the chickens fromexposure to the virus in an
uncontrol |l ed environnment, not because of any potential danger to
humans. Hazel wood testified that he was not aware of any potenti al
ri sks posed by the vaccines which would require a warning to the
i nmat es adm ni stering the vaccine. Based on his experience and
educati on, Hazel wod stated that the procedures used in the TDCJ
chi cken houses were conpati ble with i ndustry-w de procedures in the
United States.

Def endant McGee, Brewer's i medi at e supervi sor, testifiedthat
he did not feel that he was placing Brewer in any kind of danger in
assigning himto work with the chicken vaccines.®

Def endant Jones testified that Brewer had approached himw th

5 Dr. Rensiner further indicated that Brewer's asthmatic
condition antedated the dates of his exposure to the viruses and
dust in the chicken house. Although he testified that the
conditions in the chicken houses may have exacerbated Brewer's
asthma, he also stated that Brewer's snoking habit could be a
contributing factor.

6 He further stated that dust masks were kept in the office at
t he chi cken house for the inmates' use. Defendant Hazel wood al so
testified that masks were avail able for the i nmates, although
there was no requirenent that the masks be worn. Defendant Jones
stated that sone nasks were kept in the brooder house in addition
to those in the office area.



a question about the safety of the chicken vaccines. Jones read
t he packaging for the vacci nes and found no warni ng concerni ng any
danger to humans. Through Hazel wood, Jones got in touch with the
Texas A&M Uni versity Poultry Departnent and was advi sed that there
were no instances of any problenms with the vaccines. Wen Brewer
conpl ai ned of his breathing problem Jones i nmedi ately assi gned him
to drive the tractor for the chicken operation. Jones had never
heard of any inmate contracting warts or bronchitis from working
around chi ckens.

TDC) inmate Freddie Burrough, Jr., testified that he had
wor ked with Brewer in the chi cken house of the EasthamUnit and had
experienced an aggravation of his preexisting asthmatic condition.
On cross-exam nation, he admtted to having snoked cigarettes for
approxi mately twenty years and conceded t hat he had never devel oped
any warts fromworking with the chicken vacci nes.

Dr. Rasberry, the TDCJ physician who revi ewed Brewer's prison
medi cal records, testified that he was unaware of any potentia
hazards in the chicken house. He had never heard of any hunan
contracting avian bronchitis or fow pox and did not believe such a
t hi ng was possible. Brewer's conpl aints about nodul es in his neck
and warts on his genitals predated his work in the chicken house.
Brewer did not conplain about asthma until July of 1985, after he

had been working in the chicken house for al nbst one year.’” In Dr.

! Dr. Rasberry conceded that the work in the chicken house
probably aggravated Brewer's asthma. He did not specify any
connection to the vaccines, however; all other testinony
concerning the aggravation of the asthma related to the dusty
conditions in the chicken house, an issue not before us on
appeal .



Rasberry's opinion, Brewer did not contract his rashes, the warts
on his face and genitals, or his initial predisposition to asthma
fromworking with the chickens. Based on the nedical records, Dr.
Rasberry testified that there was no nedical reason for TDCJ]
officials not to have assigned Brewer to work in the chicken house
inthe first place or later to have noved hi mfromthat assi gnnent
for nedi cal reasons.

Upon thi s evidence, the district court concluded, and Brewer's
attorney conceded, that there was no evidence of a causa
connection between the vaccines and Brewer's synptons. Upon our
readi ng of the record, we find no evidence that the vacci nes posed
any risk at all to humans, nuch |less an obvious risk to Brewer.
Therefore the jury could not have inferred that the defendants
knew, or even should have known, of any danger in using the
vacci nes. Wthout such an i nference, no reasonabl e jury coul d have
found that the defendants were deliberately indifferent to the
effects of the work in the chicken house on Brewer's nedica
condi ti on. I ndeed, the defendants took neasures to prevent any
harm to Brewer, including providing dust nasks and transferring
Brewer to a different job assignnent when he conplained of his
br eat hi ng probl ens.

Brewer al so challenges the district court's dism ssal, during
trial, of his clains against Warden Waldron. W need not reach
this issue. Even assum ng Waldron was liable to Brewer in a
supervi sory capacity, Brewer could not prevail against the warden
because, as di scussed above, he has failed to establish deliberate

i ndi fference.
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Concl usi on
For the reasons stated above, the judgnent of the district
court is

AFFI RVED.
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