IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4391
Conf er ence Cal endar

ALFRED LEON EVELL,
Peti ti oner- Appel | ant,
ver sus

TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE- I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6-92-CV-651
~(March 24, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *

Pursuant to a plea agreenent, Alfred Leon Ewell pleaded
guilty in a Texas court in 1991 to aggravated robbery. He was
convi cted and sentenced to serve 40 years in prison.

Ewel | argues that counsel was ineffective for failing to (a)
investigate the case to determ ne whet her Ewell caused serious
bodily injury to the victim (b) interview uncalled w tnesses,
and (c) discuss the legal options available to Ewmell. To

denonstrate i neffecti veness of counsel, BEwell nust establish that

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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counsel's performance fell below an objective standard of
reasonabl e conpetence and that he was prejudiced by his counsel's

deficient performance. Lockhart v. Fretwell, us __ , 113

S. . 838, 842, 122 L. Ed. 2d 180 (1993). Judicial scrutiny of
counsel's performance nust be highly deferential, and courts nust
indulge in a strong presunption that counsel's conduct falls
within the wi de range of reasonabl e professional assistance.

Strickland v. Washi ngton, 466 U. S. 668, 687, 104 S. C. 2052, 80

L. Ed. 2d 674 (1984).
The petitioner nust affirmatively plead the actual resulting

prejudice. H Il v. Lockhart, 474 U S. 52, 60, 106 S. C. 366, 88

L. BEd. 2d 203 (1985). Ewell nust denonstrate prejudice by
show ng that counsel's errors were so serious that they rendered
the proceedi ngs unfair or the result unreliable. Fretwell, 113

S. . at 844. In the context of a guilty plea, the petitioner
must show that, but for counsel's errors, he would not have

pl eaded guilty and woul d have insisted on going to trial. Joseph
v. Butler, 838 F.2d 786, 791 (5th Cr. 1988). The Suprene Court
provided, "If it is easier to dispose of an ineffectiveness claim
on the ground of |ack of sufficient prejudice, which we expect

will often be so, that course should be followed." Strickland,

466 U. S. at 697.

All of Ewell's allegations are concl usional and specul ative.
Per haps he woul d have had a defense to the "serious bodily
i njury" charge; perhaps uncalled w tnesses woul d have
corroborated his story; perhaps he could have chal |l enged the

indictnment. Ewell has made no show ng that he woul d have



No. 93-4391
-3-

insisted on going to trial. Professional conpetence is strongly

presuned. Strickland, 466 U.S. at 687. Ewell failed to address

counsel's report that, with counsel's help, Ewell got the dea
for which he bargai ned.

Finally, BEwell includes in his brief a request for this
Court to order the district court or the state to provide him
wth his state record. He did not nmake this request in the
district court, and he does not say why he needs the record.

Ewel | has stated no particul arized need or |egal requirenent for
the record, and this Court has no authority to order the state to

provide himwith the record. See Mye v. Cerk, DeKalb County

Superior Court, 474 F.2d 1275, 1275-76 (5th Cr. 1973).

JUDGVENT AFFI RVED. MOTI ON TO COVPEL PROVI SI ON OF STATE
RECORD DEN ED.



