IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4377

Summary Cal endar

UNI TED STATES OF AMERI CA
Respondent - Appel | ee,

ver sus
CLEDI S WEATHERFORD, a/ k/ a

Dean Bynum
Peti ti oner- Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(91- CVv-668)

(March 18, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
| .

In 1979, Cedis Weatherford pleaded guilty to the interstate
transportation of stolen property worth in excess of $5,000, and to
conspiracy to transport stolen property, violations of 18 U S. C
88 371, 2314. He was sentenced to 15 years in prison. Watherford

failed to appear to start serving his sentence. In 1986,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Weat herford's tine as a fugitive cane to a close. He filed a
nmotion to reduce his sentence under Fed. R Cim P. 35(b), which
the district court denied. Weat herford did not appeal his
convi cti on.

Weat herford filed a notion under 28 U S.C. 8§ 2255, arguing
that (1) his counsel rendered ineffective assistance; (2) the
district court inperm ssibly considered pendi ng state charges which
were later dismssed in determining his sentence; and (3) his
sentence was unduly harsh in violation of the Ei ghth Arendnent. In
his notion, he stated that he did not appeal his conviction because
he was unaware that he could do so. In an anendnent to his notion,
Weat herford argued that his guilty plea was invalid because it was
based on an unkept plea bargain.

In response, the Governnent argued that Watherford was not
denied the effective assistance of counsel and that his argunents
regarding his sentence were neritless. The Governnent's answer
also stated that "[t]he Governnent is not aware of any other
avai |l abl e federal renedies, including post-conviction notions under
the rul es governing proceedi ngs pursuant to Section 2255 of Title
28, United States Code, used by this Defendant, except for a Mdtion
for Modification of Sentence filed pursuant to Rule 35(b) of the
Federal Rules of Crimnal Procedure[.]" |In response, Watherford
argued t hat he was taking hal | uci nogeni c nedi cations at the tinme he
pl eaded guilty and that his defense counsel knew this fact. He
argued that a "defendant's plea can not be considered Voluntary
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MEDI CATI ONS or Drugs." Weat herford also argued that defense

counsel failed to informhimof his right to appeal

The district court concluded that because Watherford had
failed to appeal, he could not raise issues for the first tinme on
coll ateral revieww thout show ng cause for his procedural default
and prejudice resulting fromthe error. The court addressed the
merits of Weatherford's ineffective assistance of counsel clains
and found them to be wthout nerit. It also determ ned that
Weat herford had failed to show cause and prejudice for failing to
rai se the plea voluntariness argunent on direct appeal and decli ned
to consider the argunent. It reached the sane concl usi on regardi ng
Weat herford's assertion that the trial court inpermssibly
considered his pending state charges at sentencing. Finally, the
court determ ned that Watherford' s sentence did not violate the
Ei ghth Arendnent. We affirmin part and vacate and renmand in part.

.

| f a defendant alleges a fundanental constitutional error, he

may not raise the issue for the first tinme on collateral review

W t hout showi ng both cause for his procedural default and actua

prejudice resulting fromthe error. U.S. v. Shaid, 937 F.2d 228,
232 (5th Gr. 1991) (en banc), cert. denied, 112 S.Ct. 978 (1992).

To i nvoke this procedural bar, the Governnment nust raise it in the

district court. U.S. v. Drobny, 955 F. 2d 990, 995 (5th Gr. 1992).

The district court concluded that the Governnent, by certifying in
its response to Watherford's notion that there was no direct

appeal in the case, raised the procedural bar.



The Governnent, however, answered the clains raised in
Weat herford's notion on their nerits rather than relying on the
procedural bar. The Governnent's disclainer that it was not aware
of any other federal renedies, other than the Rule 35(b) notion,
filed by Weat herford, is too equivocal to raise the procedural bar.
The district court erred in failing to address Watherford's
constitutional contentions on their nerits.

L1,

Weat herford argues that his guilty plea was invalid because he
was under the effect of hall ucinogenic nedications at the tine it
was entered. He argues that the nedications, conbined with other
factors, made it inpossible for him to conprehend the various
wai vers of his rights. Al t hough Watherford first made this
assertion in response to the Governnent's answer to his 8§ 2255
motion, it was properly before the district court. In pro se
cases, we | ook beyond the plaintiff's formal conpl ai nt and consi der
as anendnents to the conpl aint those materials subsequently fil ed.

Howard v. King, 707 F.2d 215, 220 (5th Gr. 1983).

The district court did not address Watherford' s claim
regarding the voluntariness of his qguilty plea on its nerits
because it had determ ned that Watherford was procedurally barred
from raising the claim As discussed above, however, the
Governnent did not sufficiently raise the procedural bar. The
district court erred in relying on the bar to avoid reaching the
merits of the claim Watherford's declaration at the plea hearing

that he understood the consequences of his plea carries a strong



presunption of truth. See Blackledge v. Allison, 431 U S. 63, 74

(1977). The district court, however, did not ask Watherford
whet her he was under any nedi cati ons which m ght affect his ability
to plead guilty know ngly and voluntarily. The record does not
i ndi cate conclusively that Weatherford's decision to plead guilty
was not affected by the nedications. W renmand to the district
court this issue.

| V.

Weat herford argues that his counsel rendered ineffective
assi stance because he (1) gave Weat herford bad advi ce regarding his
pl eading guilty; (2) was too eager to take the plea bargain and did
not discuss any possible defense; (3) erroneously advised
Weat herford to waive the preparation of a presentence report; and
(4) failed to nention the right to an appeal. To prove
i neffectiveness, Watherford nmust show that counsel's performance
was deficient and that the deficient performance prejudiced his

defense. Strickland v. WAshington, 466 U S. 668, 687 (1984). To

establish prejudice, Watherford nust show that counsel's errors
were so serious that they rendered the proceedings unfair or the

result wunreliable. Lockhart v. Fretwell, 113 S. C. 838, 842

(1993). W recognize a strong presunption that counsel's
performance was not deficient.
A
Weat herford first argues that his counsel's suggestion that he
take the Governnent's plea agreenent was "in gross error" because

the only favorable item in the agreenent was the provision



regardi ng bail, and that counsel failed to discuss the Governnent's
evidence against him or a possible defense. To establish
ineffective assistance in connection wth a qguilty plea,
Weat herford nust show that but for counsel's deficient perfornance,
he woul d not have pleaded guilty and woul d have insisted on going

to trial. Hill v. Lockhart, 474 U S. 52, 57 (1985). Watherford

has not done so.

In addition, Weatherford's assertion that his attorney failed
to discuss a defensive theory also has no nerit. At the plea
hearing, Watherford indicated that he had sufficient tine to
di scuss possible defenses with his attorney and that he was
entirely satisfied wth the services of his attorney. H s
allegations on appeal are in contradiction of his earlier
attestation and are nerely conclusional. Watherford's all egations
on this issue are insufficient to raise a constitutional issue.

Koch v. Puckett, 907 F.2d 524, 530 (5th Gr. 1990); see also U S

v. Jones, 614 F.2d 80, 82 (5th Gr.), cert. denied, 446 U S. 945
(1980).

B
Weat herford argues that his counsel's advice to waive
preparation of the presentence report was in error because the
parties agreed that the Governnment would seek a 15-year term of
i nprisonment and that Watherford would not oppose that
recommendation. |t was not objectively unreasonabl e for counsel to
wai ve the PSR, Counsel did express concern at sentencing that the

PSR mght be inportant in "giving a personal history of M.



Weat herford and his famly and their location and such type of
things in the hope it mght be of sonme assistance in making the
assignnent as to where they put him" After the probation officer
informed the court that a PSR would be prepared for Watherford
prior to incarceration, even if the prelimnary PSR were waived,
counsel allowed the waiver. Counsel's performance was objectively
reasonabl e and not ineffective.

In addition, Watherford was not prejudiced by the lack of a
PSR. At sentencing, the district court indicated that a PSR was
not necessary because it was inclined to sentence Weatherford to
the statutory maxi num After the court indicated that it would
proceed without the PSR, it asked Wat herford whet her he wi shed to
say anything before sentence was inposed. At that tine,
Weat herford coul d have inforned the court of any mtigating factors
he deened i nportant; however, he did not. Although counsel waived
preparation of the PSR, the Bureau of Prisons has sufficient
informati on fromwhi ch to make adm ni strative and parol e deci si ons.
The record reveals that two PSR s were prepared, one after
Weat herford was apprehended followng his failure to appear to
begi n serving his sentence, and one after Watherford escaped from
prison in 1989.

C.

Weat herford al so argues that his counsel was ineffective for
failing to inform him that he had a right to appeal. The
Governnent argues that Watherford raises this allegation of

i neffectiveness for the first tinme on appeal. The record, however,



reveal s that Weatherford raised this allegation in his response to

the Governnent's answer to his § 2255 notion. In Shernman v.

Hal | bauer, 455 F.2d 1236, 1242 (5th CGr. 1972), we held that a
menor andumi n opposition to notion for sunmary j udgnent shoul d have
been construed, under Fed. R Cv. P. 15, as a notion to anend the
conplaint, and that the interests of justice required that the
nmotion to anmend be granted. Weat herford raised the issue
sufficiently in the district court.

W j udge t he reasonabl eness of counsel's chal | enged conduct on
the facts of the particular case, viewed as of the tine of

counsel's conduct. Strickland, 466 U. S. at 690. At the tinme

Weat herford pleaded guilty in 1979, there was "no duty on the court
to advise the defendant of any right of appeal after sentence is
i nposed following a plea of guilty[.]" Fed. R Cim P. 32(a)(2)
(West 1976). |In David v. Wainwight, 462 F.2d 1354, 1355 (5th Cir.

1972), and Wllianms v. United States, 443 F.2d 1151, 1154 (5th Gr.

1971), we held that counsel was not ineffective for failing to
advi se a defendant of his right to appeal because there was no

necessity to advise a defendant of the right after a guilty plea.

See also Barrientos v. U S., 668 F.2d 838, 842-43 (5th Cr. 1982);
U.S v. Gpson, 985 F.2d 212, 215 (5th Cr. 1993). Viewed at the

time of counsel's conduct, Weat herford's counsel was not
ineffective for failing to advise him that he had the right to

appeal .



Weat herford argues that the district court erred in di sm ssing
his ineffective assistance of counsel clains w thout conducting a
hearing. A 8 2255 notion can be denied without a hearing only if
the notion, files, and records of the case concl usively show that

the prisoner is not entitled to relief. U.S. v. Barthol onew, 974

F.2d 39, 41 (5th Gr. 1992). An evidentiary hearing is not
necessary to resolve charges of ineffective assistance of counsel

if the record is adequate. U.S. v. Smth, 915 F.2d 959, 964 (5th

Cir. 1990). Because the record was adequate for the district court
to determ ne that Weatherford's ineffective assistance clains were
W thout nmerit, an evidentiary hearing was not necessary.

V.

Weat herford argues that the district court inproperly
consi dered pendi ng state charges for the sane conduct for which he
pl eaded guilty in federal court. At sentencing, the Governnent
introduced the plea agreenent recomending that the nmaxinmum
sentence of 15 years of inprisonnent be inposed. Weat herford's
counsel explained that the request for the maxi num sentence was
based on the fact that there were state charges for the sane
conduct pending and that the state prosecutors had indicated that
they woul d "go concurrently with whatever the [federal] Court gave
them though t hey woul d obvi ously be happy with to go al ong with us
on a shorter sentence." The district court indicated that it would
not consider the recommendati on. Watherford argues that sone of
the state charges were dropped, not because of the federal

sentence, but because of speedy trial violations; therefore, the



district court inpermssibly considered the pending state charges
in determ ning his sentence.

Weat herford's argunent is not of constitutional dinension
Nonconstitutional clainms that could have been raised on direct
appeal, but were not, may not be asserted in a collateral

proceeding. United States v. Vaughn, 955 F.2d 367, 368 (5th Cr

1992) . Further, the district court indicated that it would not
consi der the Governnent's reconmendati on whi ch Weat herford al | eges
was based on the pending state charges.

VI .

Weat herford also argues that his sentence of 15 years is
grossly disproportionate to the gravity of his offense. Assum ng
that Weatherford is arguing that his sentence is violative of the
Ei ght h Arendnent, Weat herford has raised a claimof constitutional
di mensi on whi ch nust be addressed on collateral review in absence
of the procedural bar. See Drobny, 953 F.2d at 995. The argunent,
however, is wthout nerit. In reviewing an Eighth Anendnent
chal | enge, we nust nake a threshold finding that the sentence is

"grossly disproportionate to the offense[.]" See MG uder v.

Puckett, 954 F.2d 313, 316 (5th Cr.) cert. denied, 113 S.Ct. 146

(1992) (citing Harnelin v. Mchigan, 111 S.C. 2680 (1991)). |If

such a finding is made, we wll then consider the renaining
di sproportionality factors espoused in Solemv. Helm 463 U. S. 277,
292 (1983).

Weat herford's sentence was not disproportionate to his

of fense. Watherford was sentenced prior to the enactnent of the

10



Sentencing Guidelines. The matter and extent of his sentence was

commtted to the district court's discretion. See U.S. v. Lenobns,

941 F.2d 309, 319 (5th Cr. 1991). For pre-guidelines sentences,
as long as the district court stays within statutory bounds and
respects procedural safeguards, the sentence nmay be reversed only
for arbitrary or capricious abuse of discretion.

The district court's sentence was within statutory limts. As
noted by the district court, Weatherford's crines were not mnor in
nature. The interstate transportation of stolen property worth in
excess of $500 has the effect of making it nmore difficult for |aw
enforcenent officials to recover that property. Addi tional ly,
conspiracy to commt the above substantive offense increases the
potential scope of the schene, the resources available for the
comm ssion of the crinme, and the nunber of potential victins.
Weat herford's sentence did not violate the Ei ghth Anendnent.

AFFI RVED | N PART and VACATED AND REMANDED | N PART.
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