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Summary Cal endar

JAMVES CLEMENS,
Peti ti oner- Appel | ant,
VERSUS
JAMES A. COLLINS, Director Texas Depart nent
of Crimnal Justice - Institutional Division

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:91-CVv-179)

(March 25, 1994)

Before DAVIS, JONES and DUHE, Circuit Judges.
DAVIS, Circuit Judge:!?
Cl enons appeals the dismssal of his petition for habeas
relief. We affirm
| .
In 1987, Janes Cl enens was indicted by a Texas grand jury for

three separate of fenses arising fromthe sane crim nal episode. He

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



was indicted for aggravated robbery in cause no. 10447, for
aggr avat ed ki dnappi ng i n cause no. 10446, and for what was entitled
aggravat ed sexual assault in cause no. 10418. Cenens entered into
a pl ea agreenent whereby he pled nolo contendere to the aggravated
sexual assault indictnent in cause no. 10418. The state tria
judge explained to Clenens the rights he was waiving before
accepting his plea.

After a recess, the prosecution informed the court that
Clemens had pled to a first-degree felony, aggravated sexual
assault, but that the indictnent had charged him only with a
second-degree felony, sexual assault. Thus, the prosecution
conceded that the plea agreenent was inpossible to carry out as it
provided for athirty year termof inprisonnent, a termbeyond the
maxi mum al | owable for a second-degree felony. Def ense counse
confirmed to the court that Cenens had pled plead to a first-
degree felony. Because the court had incorrectly adnonished
Cl emens on the possi bl e puni shnent, the court declared a mstrial.

After the mstrial was declared in cause no. 10418, d enens
entered a plea of nolo contendere to aggravated robbery in cause
no. 10447. After questioning Cenens, the court accepted his nolo
contendere plea and sentenced himto thirty years inprisonnent.
Def ense counsel inforned the court that the plea agreenent called
for the court to consider the two other offenses in assessing
Cl enens' sentence and called for the State to recommend di sm ssal
of those indictnents, which it did.

After exhausting his state post-conviction renedies, C enens



petitioned the district court for federal habeas relief. C enens
al l eged that counsel provided ineffective assistance, that his
conviction for aggravated robbery was barred by doubl e jeopardy,
and that his nolo contendere plea was i nvoluntary and unintel|igent
because he had not been i nforned of the doubl e jeopardy probl emand
because he believed that he was pleading to a non-aggravated
f el ony. Pursuant to the magistrate judge's order, the State
submtted the affidavit of counsel who defended Cl enens. The State
al so submtted Cenmens' witten stipulation and judicial confession
for aggravated robbery, but did not submt simlar docunentation
for cause no. 10418, the sexual assault offense.

The district court, after de novo revi ew, adopted the findings
and conclusions of the magistrate judge's report and dism ssed
Clenmens's petition. The district court granted CPC.

| .
A

Cl emens argues first that his conviction for aggravated
robbery in cause no. 10447 is barred by doubl e jeopardy because of
the proceedings leading to mstrial in cause no. 10418. "Under
Texas law, . . . a plea of no contest, or nolo contendere, has the
sane |l egal effect in a crimnal proceeding as a plea of guilty .

." Cook v. Lynaugh, 821 F.2d 1072, 1075 (5th Gir. 1987).
In United States v. Broce, 488 U S. 563, 109
S.&. 757, 102 L. Ed. 2d 927 (1989), the Suprene
Court declared that a defendant who has

entered a plea of guilty to a crimnal charge
may not assert a double jeopardy claimin a

collateral attack wupon the sentence. The
Court recogni zed only two narrow exceptions to
this rule. First, a defendant may question
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the voluntary and intelligent character of the
guilty pleain a collateral attack. Second, a
defendant may assert in a collateral attack
that the face of the indictnent or record
agai nst him establishes that his convictions
vi ol ate t he constitutional prohi bitions
agai nst doubl e j eopardy.

Taylor v. Witley, 933 F.2d 325, 327 (5th Gr. 1991) (citations
omtted), cert. denied, 112 S.C. 1678 (1992).

The indictnment in cause no. 10447 for aggravated robbery, in
conjunction with the indictnent in cause no. 10418, entitled

"aggravated sexual assault,” do not establish a double jeopardy

vi ol ati on. The Double Jeopardy C ause prohibits "successive
prosecutions for the sanme crimnal offense.” United States wv.
Dixon, _ US _ , 113 S. . 2849, 2855, 125 L. Ed. 2d 556 (1993).

Even if jeopardy attached in cause no. 10418, this would not bar
conviction in cause no. 10447 because the offenses listed in the
two indictnents do not contain identical elenents and are not the
sane offense.? Conpare Tex. PeENAL CobE ANN. 8§ 29.03 (West 1989)
(anmended 1989) (aggravated robbery) with Tex. PeENaL CoDE ANN. 8§ 22. 011
(West 1989) (sexual assault) or Texas PENaL CobE ANN. 8§ 22. 0021 (West
1989) (aggravated sexual assault).

Cl enmens' reliance on Grady v. Corbin, 495 U S. 508, 110 S. Ct.
2084, 109 L. Ed.2d 548 (1990), is msplaced. The Suprene Court has
overruled Gady's "sane conduct" rule, a rule which prohibited
subsequent prosecution if the governnent would have to prove

conduct which constituted the offense covered by a oprior

2 See Bl ockburger v. United States, 284 U S. 299, 52 S Ct.
180, 76 L.Ed. 306 (1932).



prosecution. D xon, 113 S.C. at 2860. Moreover, a review of the
state court record does not reveal a violation of doubl e jeopardy.

Cl enmens al so chal | enges the vol untariness and know ngness of
his nol o contendere plea, thus seeking to invoke the other Broce
exception. First, Cenens argues that the State failed to carry
out its side of the bargain in the plea agreenent for cause no.
10418, the sexual assault, and that this breach nakes his plea in
cause no. 10447, aggravated robbery, involuntary. This argunent
was not raised in the district court and we decline to address it
for the first tinme on appeal. See Yohey v. Collins, 985 F.2d 222,
225 (5th Gr. 1993).

Cl enmens argues next that his plea was involuntary and
unknowi ng because counsel failed to inform him of the double
j eopardy problemdue to a lack of tine to investigate the facts and
law at issue in the case. A doubl e jeopardy problem was not
apparent on the face of the indictnents in this case and "[t]his
Court has previously determned that the failure to inform the
def endant of every concei vabl e consequence of a guilty plea does
not render the plea involuntary and unintelligent." Taylor, 933
F.2d at 330. Moreover, a review of the record, including an
affidavit detailing the plea negotiations, a transcript of the
state trial court proceedings and the witten stipulation and
judicial confession signed by C enens, belies Cenens' argunent.

In the district court, Clenens also prem sed his involuntary
pl ea argunent on his m sunderstanding that he was pleading to an

aggravated felony and the resultant inplications on his future



parole eligibility. Because this issue is not raised in C enens'
appellate brief, we consider it abandoned on appeal. See Yohey,
985 F.2d at 225.

Because O enens does not neet either of the Broce exceptions,
his double jeopardy claimis not anenable to habeas review  See
Taylor, 933 F.2d at 327.

B.

Cl enmens argues that he received ineffective assistance of
counsel . Under the two-prong test enunciated in Strickland v.
Washi ngton, 466 U. S. 668, 687, 104 S. . 2052, 80 L.Ed.2d 674
(1984), denens nust show that counsel's assistance was deficient
and that the deficiency prejudiced his defense. See Hill .
Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985)
(defining prejudice in the context of a guilty plea as, "but for
counsel's errors, [petitioner] would not have pleaded guilty and
woul d have insisted on going to trial").

Cl enmens argues that counsel's rushed assistance between the
mstrial and the entry of Cenens' plea to aggravated robbery
caused counsel to mss the double jeopardy issue. For reasons
expl ai ned above, counsel's failure to advise Cenens about the
ram fications of any doubl e jeopardy problem in the context of the
facts of this case, did not anbunt to deficient performance. See
Taylor, 933 F.2d at 331.

Cl enens al so argues that counsel viol ated professional ethics,
as evidenced by counsel's affidavit, because he knew that the

indictnment for aggravated sexual assault actually charged only



sexual assault and because he failed to inform the state tria

court of this problembefore Cenens entered his plea in cause no.
10418. Although this specific claimwas not presented in C enens

original papers, he brought the issue to the district court's
attentionin his objections to the State's expansion to the record.
Even i f counsel viol ated professional ethics, Cenens has failed to
show how this alleged deficiency prejudiced him See Hll, 474
U S. at 59.

Cl enens al so argues that the indictnent for aggravated robbery
failed to state the cul pable nental state and that his counsel's
failure to object to the defective indictnent constituted
i neffective assistance. Even if counsel should have noved for the
dism ssal of the indictnent on this ground, the prosecution could
have rei ndicted C enens, or it could have conti nued prosecution for
aggravat ed ki dnapping in cause no. 10446, an indictnent C enens
does not attack. Therefore, Cenens has not shown the requisite
prejudice. See Mrlett v. Lynaugh, 851 F.2d 1521, 1525 (5th Gr.
1988), cert. denied, 489 U.S. 1086 (1989).

Cl enmens appears to argue that counsel, by advising Cenens to
pl ead nol o contendere, cost Clenens his right to appeal. Assum ng
this is a separate clai mof ineffective assi stance of counsel, this
claim was not raised in the district court, and we decline to
address it. See Yohey, 985 F.2d at 225.

Cl enmens argues that the district court erred in failing to
conduct an evidentiary hearing on his clains. Relatedly, C enens

argues that the district court erred inrelying on the affidavit of



def ense counsel . "If the record is adequate to dispose of the
clainfs], the federal court need not hold an evidentiary hearing."
Wley v. Puckett, 969 F.2d 86, 98 (5th Gr. 1992). The record,
once enl arged on the order of the district court and the nagi strate
j udge, was adequate to dispose of C enens' clains.

AFF| RMED.



