IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93- 4368
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.
JAVES ALEX M NNI FI ELD,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1: 92CR87- 2)

(March 10, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges."
PER CURI AM

A jury found appellant Mnnifield guilty of possession
wth intent to distribute cocaine base (Count 1), receiving and
possessi ng an unregistered .410 gauge weapon nmade from a shot gun
(Count 2), and using or carrying the weapon during and in relation
to the charged drug-trafficking offense (Count 3). He was
sentenced to concurrent terns of inprisonnment of 236 nonths on the

first count and 120 npbnths on the second count; as to the third

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



count, a consecutive term of 120 nonths was i nposed. From this
puni shment and ot her sanctions, Mnnifield has appealed. W find
no error and affirm

Mnnifield first contends that his conviction for the
offense of wusing or carrying a firearm in relation to a drug
trafficking offense (Count 3) violates the doubl e jeopardy clause
because it duplicates the allegations set forth in the first two
counts against him This argunent is subject to tw fatal flaws.
First, Mnnifield did not preserve his argunent bel ow, either by
objecting to nmultiplicity of the indictnment or the presentence
report. Consequently, we may only reviewthis contention for plain

error. United States v. Podell, 869 F.2d 328, 330-31 (7th Gr.

1989).

Second, not only is there no plain error, but there seens
to be no error at all in the framng of this indictnent.
Mnnifield was charged under three discrete statutes. Hi s

conviction under 18 U.S.C. 8 924(c)(1), for use of a firearmduring
and inrelationto the predicate drug-trafficking offense, required
proof that the firearmwas used or carried in relation to the drug
of f ense. Neither of the other two counts of the indictnment
required this proof. Consequently, the three offenses did not fai

the "sanme elenents" test. "The sane-elenents test, sonetines

referred to as the 'Blockburger' test, inquires whether each

of fense contains an elenent not contained in the other; if not,

they are the 'sane offense’ and double jeopardy bars additiona



puni shnment and successive prosecution.” U.S. v. D ckson, u. S.

_, 113 S. Ct. 2849, 2856 (1993).

Mnnifield next asserts that the district court erred in
admtting "opinion" evidence by the arresting officer concerning
his intent to distribute the cocaine base. Federal Rule of Evid.

704(b) precludes an expert witness fromoffering his opinion on a

person's "intent". The officer was not asked to speculate directly
on Mnnifield' s intent, however. The prosecutor asked the
arresting officer if, in his opinion based on his training and

experience, the anount of cocaine found was "an anmount for nere
possession."” After an objection by the defense, the district court
found that the officer possessed the expert qualifications to
testify as to drug quantities "designed for personal wuse or
distribution.”™ Al though the jury could infer Mnnifield s intent
fromthis testinony, the officer did not testify asto Mnnifield' s
mental state or condition. His testinony was properly adm ssi bl e.

Mnnifield s last contention is that the governnent's
proof was insufficient to show that he possessed an unregi stered
firearm The statute requires proof that the shotgun was "not
registered to him in the National Firearns Registration and
Transfer Record . . ." 26 U.S.C. 8§ 5861(d). The governnent offered
docunentary evidence bearing the seal of the Departnent of the
Treasury that neither the sawed-of f shotgun nor any other firearns
were registered to appellant Janmes Alex Mnnifield. Viewng the
evidence in the light nost favorable to the verdict, a rationa

jury could have found that Mnnifield possessed a firearm not



registered to him Mnnifield s argunent that the evidence showed
only that the person searching the records did not find evidence of
regi stration goes to the weight and credibility of the evidence,
matters within the province of the jury. Hi s alternative argunent
t hat the governnent should have offered proof that the weapon was
not regi stered to any of his codefendants is frivolous. After they
pl eaded guilty, the governnent dism ssed the indictnent against
them rendering the |language in Count 3 considering them
sur pl usage.

For these reasons, the conviction is AFFI RVED



